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Practice In SupREME Court or Untrep States—REMAND- 
ING FoR ReneaRiInG.—In the case of Roemer v. Simon, the 
Supreme Court of the United States has had occasion to 
declare under what circumstances the record of a case in 
equity will be remanded to the court below in order that 
a rehearing may be there had. The question appears to 
have arisen on a motion to set aside the decree of the 
court below and grant a rehearing. In denying this mo- 
tion, the Chief Justice said: “It is clear that after an ap- 
peal in equity to this court, we can not, upon motion, set 
aside a decree of the court below and grant a rehearing. 
We can only affirm, reverse or modify the decree appealed 
from, and that upon the hearing of the cause. No new ev- 
dence can be received here. Rey. Stat. Sec. 698. The 
court below can not grant a rehearing after the term at 
which the final decree was rendered. Equity Rule, 88. It 
would be useless to remand this cause, therefore, as the 
term at which the decree was rendered has passed. If the 
term still continued, the proper practice would be to make 
application to the court below for a rehearing, and have 
that court send to us a request for a return of the record, 
in order’ that it might proceed further with the cause. 
Should such a request be made, we might, in a proper case, 
and under proper restrictions, make the necessary order. 
But we can not make such an order on the application of 
the parties. The court below alone can make the request 
of us. The application of the parties must be addressed 
to that court and not to us.” 





DEVIsE OF PROPERTY FREE FROM LIABILITY FOR DEBTs.— 
The very able opinion of the Supreme Court of the United 
States, pronounced by Mr. Justice Miller, in the case of 
Nichols v. Eaton, elsewhere printed, is one which should 
be studied rather than read. The leading doctrine an- 
nounced is that a devise or gift of the imcome of property 
toa person for life, free from liability to his creditors, is 
void. It will be found that the court, while sustaining 
the will under the extreme doctrine of the English cases, do 
not wish to be understood as accepting the limitations 
which the English Court of Chancery has placed upon the 
yd of testamentary disposition of property by its owner, 

ut do not say how far they would be bound by such limi- 
tations in a case originating in a state where they had _ be- 
come a rule of property. A strong intimation is made 
against the correctness of Lord Eldon’s view expressed or 
intimated in Brander v. Robinson, 18 Vesey, 433, that the 
power of alienation is a necessary incident to a life 
estate. Although a number of American cases are quoted 
as sustaining the doctrine of the case elsewhere printed, yet 
its great persuasive force must undoubtedly rest on the 
powerful reasoning of the judge who delivered the opinion. 
Arguments like the following, for example, appear un- 
answerable: “The doctrine that the owner of property, 
in the free exercise of his will in disposing of it, cannot so 
dispose of it but that the object of his bounty, who parts 
with —s in return, must hold it subject to the debts 
due his creditors, though that may soon deprive him of all 
the benefits sought to be conferred by the testator’s affec- 
tion or generosity, is one which we are not prepared 
to announce as the doctrine of this court. * * * In 
this country all wills or other instruments creating such 
trusts are recorded in public offices where they may be in- 
spected by every one, and the law in such cases imputes 
notice to all persons concerned, of all facts which they 
might know by inspection. When, therefore, it appears 
by the record of a will that the devisee holds this life es- 
tate or income, dividends, or rents of real or personal prop- 
erty, payable to him alone, to the exclusion of the alienee 





or creditor, the latter knows that in contracting a debt with 
such person, he has no right to look to that income as a 
means of discharging it. He is neither misled nor de- 
frauded, when the object of the testator is carried out by ex- 
cluding him from any benefit of such devise.” It may be 
added that a slight analogy may be found in the doctrine of 
this case to the case of pensions paid by the government to 
disabled soldiers, or to the families of deceased soldiers. 
These have been held to be donations intended for the 
personal benefit of the donees, and not subject to execution. 





Brits AND NoTEsS—WHEN ENDORSER MAY BE 8UED WITH- 
our suing Maker.—In Barber v. Bell, 8 Chicago Legal 
News, 124, the Supreme Court of Illinois had occason to 
consider under what circumstances an endorser may be 
sued in Illinois without first proceeding against the maker. 
The action was by Bell against Barber on an endorsed note 
given by Dawes & Co., payable to Barber, and by him endors- 
ed before due to Bell. The note was payable at the Merchants 
National Bank, Cincinnati, and was endorsed in Illinois. 
The makers of the note were residents of Ohio, but had 
some property in Illinois. Extensions were given until 
25th Dec., 1874, by consent of the parties to the suit and 
the makers of the note. The suit was instituted against 
appellant as endorser at the April term, 1875. The court 
held: 1. That it was not necessary before a recovery could 
be had against the endorser to present the note at the place 
where it was payable by its terms. 2. That the note being 
endorsed in Illinois, the contract between the endorser and 
endorsee must be governed by the laws of that state. 3. 
The makers of the note being non-residents of that state 
when the note matured, the liability of the endorser be- 
came fixed. 4. The appellee was under no obligation to 
attach the property of the makers of the note in that state. 
In delivering the opinion of the court, Mr. Justice Craig 
said: “ Under the statute of 1845 there are three contigen- 
cies under which the endorser may be held liable: Where 
the assignee, by the exercise of due diligence, prosecutes 
the maker to insolvency: where the institution of a suit 
against the maker would be unavailing: where the maker 
has absconded or left the state when the note falls due. In 
Schuttler v. Piatt, 12 Ill., 418, it was held that if the maker 
of the note is beyond the limits of the state when the note 
matures, so that he cannot be subjected to our jurisdiction, 
the liabiliiy of theassignor becomes fixed. In that case as 
in the one before us, the makers of the note resided in an- 
other state, and that fact was known to the assignee of the 
note when he purchased, but the court held that such fact 
did not vary the liability of the endorser. In Mason v. Bru- 
ton, 54 IIl., 350, which was a case where the maker of the 
note resided in Wisconsin, the payee of the note indorsed 
it in Chicago. It was held that the assignee of the note 
was under no obligation to follow the maker out of the ju- 
risdiction of our own state; but when the note became due, 
the fact that the maker of the note was in a foreign juris- 
diction gave the assignee a right of action against the en- 
dorser. Whether the makers of the note resided out of the 
state when the note was given, or whether they left subse- 
quent to the execution of the note can make no difference ; 
in either event the liability of the endorser is the same. It 
is, however, urged by appellant that the makers of the 
note had property within the state, and appellee was bound 
to attach the same. It was in proof that Dawes & Co. had 
in the county of Perry some eight tons of railroad iron, 
worth about $60 per ton, which was in the possession of 
appellant, and a portion of it in use ona railroad. In ad- 
dition to this it was shown that Dawes & Co., had deeds of 
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record for certain town lots, but whether they held a legal 
title to the property it does not appear. It was also shown 
that Dawes & Co. were largely indebted, that they owed 
appellant $15,000; that they had suspended payment; un- 
der such circumstances, had appellee attached, there is no 
probability that any portion of his debt could have been 
made. But we are of opinion that appellee was under no 
obligation to attach property of the makers of the note. 
When the note matured the makers were without the ju- 


risdiction of the state; under the statute the liability of 


— as endorser of the note, became fixed, and ap- 
pellee was not bound to incur the expense and risk of an 
action of attachment suit.” 





Lobbying Contracts. 


One would naturally suppose that the decision of the 
Supreme Court of the United States in Trist v. Childs, 21 
Wall. 441, reversing the Supreme Court of the District of 
Columbia, (1 MacArthur, 1), would have laid the ghost of 
any further litigation in the latter court on contracts to pay 
for services rendered in that branch of the practice of the 
“parliamentiary bar ” at Washington, known as “lobbying.” 
But not so. A case seemingly on all fours with Trist v. 
Childs has again been before that court (Weed & Clark v. 
Black, 7 Chicago Legal News, 124), and Mr. Justice Wylie, 
who, it will be remembered, alone dissented in the former 
case and was sustained by the supreme court, has now de- 
livered the opinion of the court in bank, declaring the law of 
the question. His opinion is so well condensed and well 
written that we do not see how any portion of it can be 
omitted. It is as follows: 


Previously to the 21st July, 1870, the defendant held certain claims 
against the government of the United States, generally known as Mon- 
tana war claims, in regard to which the plaintiffs had rendered him cer- 
tain services. But the claims had not been paid, or allowed by the gov- 
ernment, and it became necessary to procure the passage of an act of 
Congress for that object. On the 15 of July, 1870, Congress passed 
an act authorizing the secretary of war to ascertain the expense incurred 
by the authorities of Montana territory in suppressing Indian hostilities, 
and the names of persons entitled to relief. The plaintiffs in this action 
had rendered active services in procuring the passage of that law, and 
evidence was given to prove that the act itself was drawn up by Mr. 
Weed, one of the plaintiffs. The act having passed on the 15th July, 
1870, the following contract was entered into between the parties, on the 
21st of the same month: 

‘* Whereas, I have a claim against the United States for horses, equip- 
ments and supplies furnished by me to the territori=! authorities of Mon- 
tana territory, and used in suppresssng Indian hostilities in said terri- 
tory in the year 1867; and whereas, Weed & Clark have been engaged 
in making efforts to secure the payment of said claim, and propose to 
continue such efforts until said claims are settled and paid: 
Now, therefore, in consideration of the premises, and the services here- 
tofore rendered, and hereafter to be ret ons 5 by said Weed & Clark, in 
the prosecution of said claim, I do hereby agree to pay to them, the said 
Weed & Clark, twenty per cent. of the amount collected by them on 
said claim, and I hereby agree that the amount herein specified to be 
paid to them shall be paid out of the moneys allowed and paid to me 
on said claim at the time I may receive the same. And the said 
Weed & Clark hereby e to pay and discharge any claim or charge 
which may be made by Hon. J. M. Cavanaugh against said L. M. Black 
for services rendered by him in securing the payment of said claim. 

Dated Washington, D. C., July 21, 1870. 

L. M. Black, 


[Signed] 
Weed & Clark.” 

At the date of this contract, the Hon. J. M. Cavanaugh was a dele- 

te from Montana in the Congress of the United States. In pursuance 
of the act of Co ss above referred to, Gen. Hardie was appointed by 
the Secretary of War to investigate these claims, and Wool capmaet 
before him in December, 1870, as agent of the defendant. Part of the 
claims were allowed and others suspended by Gen. Hardie. On the 30th 
of May, 1872, Black, the defendant, gave written notice to Weed & 
Clark, that he had revoked their authority, for the reason that they had 
been negligent as to their duties in the business, and that he had em- 
piezed other agents in their stead. On the 3d of March, 1873, an act of 

ingress was passed directing payment of such of the claims as had 
been allowed by Gen. Hardie, which amounted to $55,613.25. The ver- 
dict of the Circuit Court in this case was for $11,322.65—at the rate of 
twenty per cent. on this sum; but the plaintiffs having entered a remit- 
titure for $4,075.69, a judgment was entered in their favor for the bal- 
ance, $7,245,69. 

The main question in the case was as to the validity of the contract; 
and the decision of that question was left by the court to the jury, as 
one of actual fraud, to be determined “upon proof.” On its face the 





| contract was for a contingent fee, which was to be divided between the 
| plaintiffs and the delegate named, for services to be rendered, or for ser- 
| vices which had already been rendered, by all three, in procuring the 
| allowance and payment of the claims, under the authority of acts of 
| Congress. One of these acts had already been passed, and one other at 
| least had yet to be passed before the claims could be paid. This ques- 
| tion has so often been decided by the Supreme Court of the United 
| States, that we must regard it as ceuchedively settled. All contracts for 
| services, generally, in procuring legislation, are void from public policy, 
| and it is the duty of the courts so to declare. ‘“‘ Agreements for compen- 
sation contingent upon success, suggest the use of sinister and a 
means, for the accomplishment of the end desired. The law meets the 
suggestion of evil and strikes down the contract from its inception.” 
See Marshall v. B. & O. R. R. Co., 16 How., 325; Tool Co. v. Norris, 2 
Wall., 52; Trist v. Childs, 21 Wall., 441. Honest contracts, however, 
whose character appears upon their face, are unaffected by the rule. 
If the terms of the contract be broad enough to cover service of any kind, 
whether secret or open, honest or dishonest, the law pronounces a ban 
upon the paper itself. Nor will honest services subsequently performed 
sanctify an unlawful contract. But contracts which provide for compen- 
sation in consideration of particular services to be rendered, such as the 
collection of evidence, the preparation of papers, or the delivery of ar- 
uments, in support of claims, are legitimate everywhere. Even these, 
1owever, oui not be sustained, if employed as covers for actual frauds 
against the policy of the law. 

These considerations are deemed sufficient to dispose of the present 
case, finally. The other points are of minor consequence and need not 
be considered. The jndgment should be set aside and a judgment 
entered in favor of the defendant, non obstante veredicto. 





Constitutional Law—Duty of Tonnage. 

In the case of Johnson v. Chicago, 8 Chicago Legal 
News, 121, decided in the United States District ‘Court at 
Chicago, Blodgett, J., had occasion to consider the difficult 
question, What constitutes a “duty of tonnage ” within 
the meaning of that clause of the constitution of the 
United States (Article 1, § 10, clause 3), which prohibits the 
states from levying such a tax. The case was a suit in ad- 
miralty against the city of Chicago and George Von Hol- 
‘len, tax collecter of said city, to recover possession of the 
schooner North Cape, which had been levied on by the said 
collector. The nature of the tax laid and the mode of its 
assessment are thus stated by the learned judge : 

“On the Ist day of May, 1874, the schooner 
North Cape was owned by the libellants, Jacob 
Johnson, Spier Amundson, and Nels  Peterson— 
Johnson owning one-half, and the others each a quarter in- 
terest—Johnson and Amundson residing in the city, and 
Peterson at Lake View. Said vessel was registered, en- 
rolled and licensed under the laws of the United States in 
the office of the collector of the port of Chicago in the 
name of Johnson as owner, and was engaged at and since 
that time in the business of commerce upon the navigable 
waters of the United States between the port of Chicago 
and ports of other states, being a vessel of over 20 tons 
burthen. Between the Ist of May and the Ist of July, in 
the year 1874, said vessel was assessed by the assessor of 
the city of Chicago, at the valuation of $7,000; said asses- 
ment being entered on the assessment book in the follow- 
ing form: 

‘A complete list of all the taxable personal property of 
the south division of the city of Chicago, Illinois, according 
to the assessment roll, as returned or revised by the board 
of assessors for the year 1874.’ 

LIST OF VESSELS REGISTERED IN THIS DISTRICT AND NOT EN- 








TERED. ‘ 
Name of Vessel . | Name of Owner. ay Valuation. | Tax. 
North Cape. Jacob Johnson. $7,000. | 





By an ordinance duly passed by the Common Council of the 
city of Chicago, on the 9th day of November, 1874, a tax 
of 18 mills on the dollar was levied and assessed for the 
fiscal year 1874, on all real and personal property in said 
city at the valuation thereof shown by the assessment for 
that year as made by the city assessor. And on the 9th 
day of December, 1874, a warrant was issued to George 
Von Hollen, collector of said city, authorizing and direct- 
ing him to collect said tax. The warrant wasin the same 
form as the assessment as far as-regards the description of 
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the schooner, and name of owner and her valuation, with 
an additional column in which the tax was carried out and 
fixed at $126, which is 18 mills on her valuation. The war- 
rant was in the usual form and directed the collector to 
collect the: taxes from the persons and property against 
whom the same was assessed. This tax remaining unpaid, 
the collector, on the 13th of September, 1875, levied upon 
and took possession of said schooner under the assumed 
authority of his said warrant, and held the same by virtue 
of said levy at the time of the filing of the libel in this 
case.” ) 

The learned judge concluded that the tax thus laid was 
not a duty of tonnage. “It is a well known historical 
fact,” said he, “that nearly all European states and divers 
free cities and ports were in the habit of levying a tax upon 
all vessels entering their ports in proportion to their ton- 
nage. 
commercial world at the time of the adoption of the Con- 
stitution as tonnage tax, or duty of tonnage. The inten- 
tion of the framers of the Constitution was not only to 
make commerce free between the states, but to prohibit 
the states from in any manner, of their own will or ca- 
price, interfering with foreign commerce. A tonnage-tax 
is defined to be ‘a duty levied on a vessel according to tho 
tonnage or capacity, without reference to where her owner 
resides. It is a tax upon the boat as an instrument of nva- 
igation, and not a tax upon the property of a citizen of the 
state.’ The duty of tonnage which the Constitution of the 
United States prohibited the states from levying is any 
duty or tax on a ship, as such, without regard to the resi- 
dence of her owner, whether it be a fixed sum upon its 
whole tonnage or asum to be ascertained by comparing 
the amount of tonnage with the rate of duty; when a 


ship, as an instrument of commerce, is required to pay a 
duty as a condition to her being allowed to enter or départ 


from a port, or load or unload a cargo, either upon her 


tonnage, her property, or as a license to her officers or 


crew. Gibbons v. Ogden, 9 Wheat., 1; The Passenger 
Cases, 7 How., 459; Steamship Company v. Port Wardens, 
6 Wall., 34; State Tonnage Cases, 12 Wall., 212. This 
tax does not purport to be levied upon this vessel accord- 
ing to her tonnage, but according to her valuation as prop- 
erty. It isa tax upon this ship as part of the taxable 
property of the city of Chicago, she being owned and reg- 
istered here. This tax is not like a tonnage-tax, imposed 
upon the ship as such, for the privilege of trading or 
taking shelter in this port, but treats the ship as property 
subject to a tax in this city. The question of the liability 
of property in boats and vessels to be taxed by the state 
authorities, on valuation, as other property of the state is 
taxed, has been frequently discussed by the Supreme Court 
of the United States, and the power uniformly con- 
ceded.” 





Title by Estoppel. 
[Concluded from last week.] 

1. Leases— Where no Interest passes, an Estoppel arises.— 
One of the most important doctrines in estoppels by 
deed is this, that where no interest passes, an estate by 
estoppel is created between the parties and those claiming 
under them, in case of a subsequent acquisition of title by 
the grantor. Orin the example put in the familiar case 
of Trevian vy. Lawrence,* if a man makes a lease, by 
indenture, of D,in which he hath nothing, and afterwards 
purchases D in fee, and suffers it to descend to his heir, 
or bargains and sells it to A, the heir or A shall be bound 
by this estoppel, and so shall the lessee and his assignee. 
For when an estoppel works on the interest of the land, 
it runs with the land into whose hands soever the land 
comes; and an ejectment is maintainable upon the mere 
estoppel. 


* 1 Salk, 276; s. c. 6 Mod. 258; 2 Ld. Raym. 1036. 


And this was what was known to the maritime and | 


| Mr. Preston,* in speaking of this doctrine, says that the 

lease first operates by way of estoppel, and finally, when 
| the grantor obtains an ownership, it attaches on the seisin 
_and creates an interest, or produces the relation of land- 

lord and tenant. There is a term commencing by estoppel, 
| but for all purposes it becomes an estate or interest. It 
| binds the estate of the lessor, and therefore continues in 

force against him and his heir. It also binds the assigns 
| of the lessor and the lessee. 

We must now consider the converse of this rule; for 
though it does not strictly present the subject of an estate 
| by estoppel, it is still so intimately connected with the 
subject just considered that any separation would seem 
| unnatural and forced. 

2. Leases— Where an Interest passes, no Estoppel arises.— 
| The converse of the above rule is also true, that where an 
interest passes by the deed of lease there is no estoppel. 
Doe d. Strode vy. Seaton was an ejectment to recover 
certain premises in the city of Bristol, against the assignee 
ot a lessee for years. It appeared that the lessee had 
covenanted to pay rent and deliver possession of the 
premises at the end of the term to the lessor, his heirs and 
assigns. The action was brought by the devisee of the 
lessor, after the expiration of the term. The assignee 
proposed to show that the lessor was only tenant for life 
of the premises; while the plaintiff contended that he 
was estopped by the deed. The court ruled in favor of the 
defendant. 

This question again arose ina recent case,§ in which the 
vice-chancellor said that it was conceded that if a termor, 
or the owner of any estate in land, which might possibly 
be sufficient to allow an interest created by his deed to 
take effect out of such estate, make a deed purporting to 
grant such interest, which in the event fails to some extent, 
from the circumstance of the grantor’s own estate not be- 
ing of sufficient duration to enable the grantee to take all 
that the deed purported to give him,—as in the [above] il- 
lustration in Coke, Litt., if a tenant for life were to demise 
for aterm, and then to die during the term,—an actual in- 
terest would pass by the grant, and the grantee would not 
be estopped from showing the determination of such inter- 
est, as by the death of the grantor during the term; that is 
to say, admitting that the lease was for a term of so many 
years, he would be at liberty to prove that the lessor had 
only a life interest, and that accordingly, by his death, 
the lease had determined. For though it was an admitted 
principle that the lessee could not dispute the title of his 
landlord, it was equally clear that where he can confess 
and avoid it, by showing that the landlord’s estate has de- 
termined, he is permitted to do so, and thus prove that the 
lease exists no longer. 

The rule is stated in terms substantially these, by a 





* 2 Preston, Abstracts, p. 210, as cited by Tindal, C. J., in Webb v. 
Austin, 7 Man. & G. 701, 724. 

+ Coke, Litt. 47 b; Doe d. Strode v. Seaton, 2 Crom. M. & R. 728. 
But it is held that this rule applies only to the case of leasehold 
estates; and that, in the common conveyance with warranty, the 
estoppel applies against the grantor as to after-acquired interests as 
well where Re had an estate at the time of the grant as where he had 
none. House v. McCormick, 57 N. Y. 310; 

t “Is there any case,” said Mr. Baron Parke, “ which establishes that 
the words of such a covenant make any difference? Who would have 
sued for a breach of this covenant, for not giving up possession at the 
end of the term? It was not a covenant running with the land, and 
therefore the heir could not sue. This lease dose not operate as an 
estoppel, because Colonel Strode, having a life-estate, had a right to 
grant a lease for twenty-one years, determinable upon his life, and 
therefore an interest passed; and where an interest passes there is no 
estoppel. In Coke, Litt. 47 b. itis said: * A lessee for the life of B makes 
a lease for years, by deed indented, and after purchases the reversion in 
fee; B dieth; A shall avoid his own lease, for he may confess and avoid 
the lease which took effect in point of interest, and determined by the 
death of B.’ That case is similar to the presnt, except that there the 
reversion was purchased by the lessor instead of the lessee. That shows 
that an interest passes, and then there is no estoppel.” 


2 Langford v. Selmes, 3 Kay & J. 220. 
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writer of high authority ;* that although it is a general 
rule that a lessee by indenture is estopped from alleging 
that the lessor had no interest in the demised premises 
during the joint lives of the lessor and the lessee, yet, if, in 
fact, the lessor was only tenant for life, the lessee may say 
so in answer to an action of covenant against him by the 
heir of the lessor. And the following examples are given: 
where covenant was brought upon a lease for years by the 
plaintiff as heir in reversion in fee to his father, and breach 
assigned for want of repairs, the defendant pleaded that the 
father, when he made the lease, was only tenant for life ; and 
the father being dead, the lease had determined, and, trav- 
ersing the allegation of reversion in fee in the father, the 
plea was held good, and demurrer.t Upon the same princi- 
ple it seems that the lessee is not estopped from showing 
that the lessor was only seized in right of his wife, and 
that she died before the covenant was broken. 

The principle is simply this: that, while the lessor shall 
not be permitted to say that he had no estate when he ex- 
ecuted the lease, he may say that he exhausted his interest 
by the lease. In other words, the effect of a tenant’s 
granting a lease of a greater interest than he possesses, or 
merely of his entire interest, is to make an assignment of 
his term ;§ and therefore if he subsequently acquire the 
interest of the original owner (that is, if he now acquire 
the reversion), he takes the position of the reversioner. 
And as the lease was void against him,as to the excess 
above the tenant’s interest, the (middle) tenant, being now 
in the situation of the reversioner, may avoid the lease at 
the expiration of his own original term.|| 

But neither he nor the lessee can say that the former 
had no interest when the lease was granted ; and if in fact 
the lessor had no estate at that time, he of course can not 
say that the lease exhausted his right. The consequence 
in such case is that, if he afterwards acquire the reversion, 
he can not disturb the lessee until the term of the lease 
shall have expired ; that is, the tenant has an interest by 
estoppel. 

It is to be observed, however, that Mr. Preston says that 
in equity, if the lessor afterwards acquire an interest suffl- 
cient to make good the lease, he may be compelled to give 
effect to the instrument by way of a further assurance. 
That is (probably), he may be compelled to grant a new 
lease for the remainder of the term. The original lease 
will not itself operate even in equity upon the new in- 
terest.** 

As to the tenant, the rule (as we shall see hereafter), is 
similar; to-wit, that while he can not deny that the land- 
lord hada title when he granted the lease, he may show 
that he accepted the lease under a mistake of fact as to the 
title, or through the fraud of the lessor. And the above 
rules prevail as well where the lease is verbal (when not 
void under the Statutes of Frauds), as where it is in writ- 
ing under seal. 





William A. Beach. 


Mr. Beach’s advocacy of Mr. Tilton’s cause against 
pany | Ward Beecher, has brought him prominently be- 
fore the country as an advocate, and raised him to the very 
pinnacle of professional renown. His masterly effort be- 
fore the jury in concluding the argument for the plaintiff 
in that case, proved him to be the ablest advocate in Amer- 
ica, and, comparing well with the brilliant productions of 
those great masters of forensic eloquence, Erskine, Sheri- 





pi Sir E. V. Williiams, in note to Walton vy. Waterhouse. 3 Saund. 


t Bradnell v. Roberts, 2 Wils. 143. - 

¢ Blake v. Foster, 8. T. R. 487. 

% Stephen’s Com. 512, 524, 7th ed. 

|| See Langford v. Symes, 3 Kay & J, 220. 
q Abstracts, 217. 

** Langford, v. Symes, supra. 


“him, and he refused them all. 





dan and Burke, it will go down to posterity as a well nigh 
ve specimen of the eloquence of the American bar. 
Vhen I learned that Mr. Beach was engaged in the case, 
I was sure he would surpass his associates, and shine like 
a meteor in the legal heavens. His career is worthy of 
emulation, and affords wholesome encouragement to the 
young man just donning the insignia of the legal profes- 
sion, to struggle for distinction in the foram. 

William Augustus Beach was born December 7th, 1810, 
reared at Saratoga Springs, New York, and is consequently 
sixty-five years of age; he comes of good stock, and re- 
ceived a good education at the start. His early associates 
at the bar was such men as Nicholas Hill, Esek Cowen, 
William Hay, Augustus Bockes, Reuben H. Walworth, E. 
H. Rosekrans and John Willard, all splendid men and 
great. lawyers. This surely was a fine school for tutoring a 
young man in, and Mr. Beach did not neglect his opportu- 
nities, but, applying himself assiduously and biding pa- 
tiently his time, at the age of forty he was in the front 
rank of the profession in that part of the state, and from 
that time forward for twenty years, was retained in nearly 
all of the important litigation which arose in that region, 
and generally met a formidable opponent in the person of 
John K. Porter, who was his rival legal gladiator, both be- 
ing reared and educated to the profession only a few miles 
apart in Saratoga county. Mr. Porter subsequently went 
to Albany, New York, where with Peter Cagger and Clark 
B. Cochrane, be practiced his profession under the firm 
name of Cagger, Porter & Cochrane, for a number of 
years, and finally went to New York city, and there first 
ome distinction in the Parish Will Case. In 1851 Mr. 

each established himself at Troy, New York, to which 
yee his clients followed and employed him as usual ; here 

e spent nineteen years at hard work and rigid application: 
Being thoroughly wedded to his calling, nothing could al- 
lure him from it; every office of profit and honor in the 
gift of his, the dominant party of the state, was offered 
I well recollect of an effort 
being made once to persuade him to take a temporary seat 
only, on the bench of the Court of Appeals, made vacant by 
the very sudden death of one of the incumbents ; and, not- 
withstanding great influence was brought to bear upon, and 
special entreaty made to him, by his professional! brethren, 
he still remained inflexible in his determination, and to 
this day remains plain William A. Beach, lawyer and advo- 
cate. John K. Porter was persuaded to take the vacant seat 
for one term of court. It required firm and abiding resolu- 
tion to resist the temptations of so great an office, and the 
triumph of such a heroic resolve, is a fair illustration of 
his decision and force of character, and displayed advanta- 
geously his perfect self control. 

Possessed of a firm, rig A and noble soul, superior to the 
influence of all factious clamor, base entreaty, or ignoble 
intrigue, an implacable foe to wrong and injustice, and 

With a courage of unshaken root, 

In honour’s field advancing his firm foot, 
Piants it upon the line that justice draws, 
And will prevail or perish in her cause,— 

He is verily a moral hero. His devotion to, and assid- 
uity in the pursuit of his profession has made him the 
great lawyer he is. Had he wavered in his determination not 
to be diverted from making it his sole vocation, he might 
never have been heard of as a master of forensic el- 
oquence, It was while he lived at Troy that I first met 
and became acquainted with him. It must have been about 
the year 1864. He came up into Washington county, one 
of the counties composing the fourth judicial district, his 
old stamping ground, to attend a session of the supreme 
court at that county town, Sandy Hill. 

He was the first great lawyer and advocate I had ever met, 
and being then a student of the law, I took great interest 
in him. In stature he was about five feet ten inches, pos- 
sessed of a well developed physique, a form symetrical, 
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erect and straight as an arrow, finely chisseled Roman 
features, adorned with dark, lustrous eyes, flashing from be- 
neath dark overhanging eyebrows ; handsome mouth, with 
thin compressed lips; and all supported by a finely devel- 
oped head, well balanced, and thrown a little back, upon 
the shoulders of a bust almost as perfect as the product of 
Grecian art. He wore his hair and beard—naturally gray 
—the former behind his ears, and the latter upon his chin, 
neatly trimmed and dyed jet-black, which added a degree 
of asperity to his otherwise autere and serious expression 
of countenance. His attire showed he was not unmindful 
of the injunction of Shakspeare. 
Costly thy habit as thy purse can buy, 
But not expressed in fancy ; rich not gaudy ; 

and scrupulous neatness was observable in all its ap- 
Pag gpncce These attractions of person were enhanced 

y a graceful and easy carriage, and a demeanor not 
imperious and repulsive, but dignified, self-reliant and 
impressive. In a word, he was endowed with all those 
physical developements of person which, bespeaking phys- 
ical and intellectual superiority, heighten the attraction 
and charm of sucha harmony of personal graces. Imagine 
such a man, addressing his auditory with a seriousness of 
manner that leaves no doubt in the mind of his sincerity, 
expressing his exalted and ennobling thoughts, and cloth- 
ing his sublime imaginative creations in impassioned, 
vigorous and elegant language, ennuciated with a voice 
of wonderful compass, melodious and sonorous, and rein- 
forcing his great powers with a gesticulation both graceful 
and forcible, and you have our subject as he then appeared 
to me; and I suppose his appearance is the same at 
present, save that he wears his hair and beard in its 
natural color, which refines away the asperity spoken of. 
In an articleon the Cole-Hiscock murder trial, published 
in 1 Cenrrat Law JourNat, 337, I asserted that Mr. Beach 
was “second to no man in the United States in all that goes 
to make up a great advocate.” Subsequent events have not 
only proven the assertion true, but more—that he is the 
first advocate in Anierica, and I experience all the more 
ey enys in according this position to him, because I know 

é has toiled for, fairly won, and above all, deserves it. 

While located at Troy, Mr. Beach accumulated a con- 
siderable fortune from his lucrative practice, which ex- 
tended over nearly the whole state, and while there, acting 
under the advice and direction of Commodore Vanderbilt, 
invested nearly all of his available means in stocks at New 
York city, and was unfortunate enough to be caught in 
the monetary panic generally known as the Black Friday 
disaster. His was the fate of a great many others of 
Vanderbilt’s friends, whom, cowering before the prestige 
and power of. James Fisk Jr., he dared not save, by 
throwing his great financial responsibility into the scale 
with them. r. Beach lost, it is said, in that venture, 
$100,000, about all he had, but to this mishap his national 
fame may be credited, as Mr. Vanderbilt, sympathizing 
with him in his misfortune (and, it is suandinitedhacionce- 
smitten at his pecuniary disaster), expressed @ desire to 
assist him to regain his losses, and in the year 1870 
induced him to locate himself in New York city. True to 
his expressed desire, Mr. Vanderbilt gave him a general 
retainer, and his first important case was an action against 
Mr. Vanderbilt by the Erie Railroad Company, involving 
$5,000,000, which Mr. Beach gained and was rewarded 
with a fee of $50,000. The protege of Vanderbilt, he was 
afforded the opportunity to dteplay his great powers as a 
lawyer, and, of course, came at once to the front rank of 
advocates. 

The opinion is entertained by some that Mr. Beach is 
not a professional lawyer. This is an egregious mistake, as 
a ceaseless, tireless study of over thirty years has made 
him learned in all the departments of law. Whenever 
you meet him ona business journey, you will find him 
with a law book of some kind in hand. I have had the 





good fortune to hear him speak upon two grand occasions ; 
one the Cole-Hiscock murder trial, the other, the impeach- 
ment trial of Judge George G. Barnard, before the judges 
of the New York Court of Appeals and the New York 
Senate, acting as a court for the trial of impeachments, at 
Saratoga Springs, in the summer of 1872. While, as I 
have heretofore judged, Mr. Brady’s advocacy of his 
client’s cause in the Cole murder trial was indeed able, 
wise and sagacious to the end in view, the convincement 
of the jury, yet I maintain that the effort of Mr. Beach on 
that occasion, as a whole, surpassed that of Mr. Brady in 
lofty and ennobling thoughts, and classic, impassioned and 
thrilling cloquence, and was indeed the speech of the day ; 
and when I say this, I have in my mind the addresses of 
Henry Smith and Lyman Tremain. I next heard him 
on the impeachment trial, and then he showed himself 
complete master of the situation. At the conclusion of 
the evidence, Lieutenant Governor Beach, ex officio presi- 
dent of the court, ordered an argument of the cause 
instanter, without according the usual time for prepara- 
tion. The evidence was printed each day for the court 
and counsel and had grown to a volume of some thousand 
pages. Responding to the order of the court, without 
preparation other than that afforded by the trial of the 
case, Mr. Beach arose, and in an argument running through 
the major part of two days—which was one of the master- 
pieces of his life—convinced every impartial and reasoning 
mind that, although Judge Barnard had committed some 
indiscretions, yet, he was guilty of no such grave offense 
as justified the making of so dangerous a precedent as, 
onde the circumstances, his conviction would be. No 
man ever had a greater auditory, and no amount of prep- 
aration could have given him better controbef his subject, 
for he was conversant with all the details and minutie of 
the voluminous evidence, and turned to it with wonderful 
facility and readiness. 

Referring to public opinion and its clamor for his client’s 
conviction, he contemned its pernicious power, execrated 
its rule as depraved and wicked, and denounced it as a 
savage, pitiless and rapacious Moloch, thirsting for human 
victims. Said he: “If its mandates are heeded, the un- 
trodden paths of right and duty will be choked up with 
the weeds of anarchy and misrule ; patriotism, virtue and 
honor will cease to inspire confidence or confer protection ; 
our boasted freedom become but a mockery and delusion ; 
and virulence and rage, pouring over the nation desolating 
torrents of misery, suffering and death, reinaugurate the 
days of Robespierre.” 

Pevkies the most thrilling and effective incident of Mr. 
Beach’s speech, was his appeal to Judge Rufus W. Peckham, 
one of the judges of the court of appeals, who was sitting 
as a member of the impeachment court. It appeared that 
Judge Peckham, while an incumbent of the office of _ 
tice of the supreme court, on motion of Fiske and Gould’s 
attorneys, in the Erie Railway litigation, and in regular 
course of legal enna had acted judicially exactly as it 
was charged and proved Judge Barnard had, in the same liti- 
gation, and such action was alleged against him as one of the 
grounds of his impeachment. Addressing himself directly 
to Judge Peckham, Mr. Beach, alluding to his analogous 
judicial action; sustained and justified it with an unanswer- 
able argument; displayed the excellence and distinction of 
his judicial career in a brief resume ; pronounced an eloquent 
and deserved eulogium upon his unwavering fidelity, ability, 
and probity as a judge; then turning to the whole court 
and the assembled auditory, and confidently asserting the 
purity of Judge Peckham’s character, he triumphantly 
challenged an imputation against him for any of his judi- 
cial acts, and, with an air of injured virtue and innocence, 
put the telling interrogatory : “ Where, in the name of con- 
sistent justice, is the line of demarcation to be drawn, be- 
tween the action of Judge Rufus W. Peckham, and that of 
Judge George G. Barnard, for which he stands arraigned 
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here to-day for high crime and misdemeanor?” No pen 
can adequately describe the greatness of Mr. Beach’s effort 
on this occasion ; it must have been heard to be fully ap- 
preciated. After he was done, I had occasion to call of 
Governor Thomas G. Alvord at the Grand Union Hotel, 
and found him at leisure. He was the chief manager of 
the impeachment trial on the part of the Assembly, the 
lower branch of the New York legislature. “Well,” said 
he, “you have been listening to Beach’s magnificent 
speech?” I replied in the affirmative, and added, that I 


I was convinced that Judge Barnard could not rightfully | 


be convicted and removed from office, on the articles of im- 
peachment presented against him and the evidence adduced 
thereunder; that in my judgment, the proceedings against, 
and public tirade upon him, savored more of political ex- 
pediency and intrigue than right and justice; and that, 
although I was a Republican and earnestly anxious to see 
Democratic corrupt ofticials punished and made odious, yet 
I was free io say that Judge Barnard’s conviction under 
the circumstances, would be a dangerous precedent, and, as 
such, might prove a public calamity in the future, should 
the inclination and power of the dominant political party 
enable wicked and designing men to tyrannize over the 
‘people. “But,” said the Governor, nodding an assent to 
my sentiment, and taking from the table a small paper wa- 
fer which he held up detween his thumb and fore finger, 
“they will convict him as sure as the sun shines to-mor- 
row, if the weight. of the evidence against him is no 
greater than that of this wafer; public opinion demands a 
victim, and that victim is George G. Barnard.” And so it 
was; for he was not only convicted and removed from 
office, but also forever disqualified from holding office in 
the future. Dan’t E, Parks. 

Gotpen, Co., January 1, 1876. 

[Norre.—The sketch of Mr. Brady entitled “ A Great Trial,” which 
appeared in our issue of July 30, 1874 (1 Cent.L. J. 377) was errone- 


ously credited to John D. Parks. It was written and sent to us by the 
writer of the above article.—Ed. C. L. J.] 








Devise of Income of Property Free from Liability to 
Creditors. 


NICHOLS, ASSIGNEE, ETC., v. EATON ET AL. 
Supreme Court of the United States, October Term, 1875. 


1. Devise of Income free from Liability for Debts.—A will which ex- 

Cony purpose to vest in a devisee the income of real or personal property 

from liability to his creditors, is not void on grounds of public policy as 
being in fraud of creditors. 

2. Devise to Trustees with Discretionary Power to Act.—A discre- 
tion reposed in a trustee which, by the language of the will, he is under no obli- 
gation to exercise in favor of the beneficiary named, confers no vested interest in 
-— seenctary, such as he or his assignee in bankruptcy can assert in a court 
of equity. 


3. Case in Judgment.—A testatrix devised her estate, real and personal, to 
trustees upon a trust to pay income to her children equally during their lives, 
subject ames other things to the conditions substantially as follows: 1. That in 
case of the alienation of such income by either of her sons, or in case of the bank- 
ruptcy or insolvency of either of them, or if from any other cause the income 
could no longer be personally enjoyed by either of them, the trust as to such son 
should instantly cease and determine, and the income to which he would be 
otherwise entitled should be paid to his wife and children, if any, and if none, to 
so back into the corpus of the estate. 2. That the trustees should have power, 
fo their discretion, but without its being in any way obligatory upon them, to 
transfer absolutely to either of said children one-half of the trust fund from 
whence bis or her share of the income under the preceding trust should arise, 
the trusts as to such portion of the estate thereupon to case and determine. 3. 
That in case of the cessation of the income ‘‘ by any cause except death, as 
herein before provided for,’’ [as by bankruptcy or insolvency or other cause pre- 
venting either of them from nally enjoying his or her share of the income, } 
the trustees might, in their discretion, pay to or apply for either of the sons, or 
for the use of either of the sons and his wife and family, so much of the income 
as he would have been entitled to if the forfeiture had not happened. One of 
the sons being unmarried and without children, became a heskrept, and on a 
bill filed by assignee to subject his portion of the income, it is held (affirm- 
ing the circuit court), that the devise was not void as in fraud of creditors, and 
that the relief pore for would not granted,—and so held notwithstanding 
the fact that $25, had been paid by the trustees to the bankrupt since his 

ptey. 


Appeal from the Circuit Court of the United States for the 
District of Rhode Island. 
Mr. Justice MILLER delivered the opinion of the court. 


The controversy in this case arises on the construction and 
legal effect of certain clauses in the will of Mrs. Sarah B. 
Eaton, At the time of her death, and at the date of her will, 


| She had three sons and a daughter, being herself a widow and 

possessed of large means of her own. By her will she de- 
| vised her estate, real and personal, to three trustees, upon 
| trusts to pay the rents, profits, dividends, interest,.and income 
| of the trust property to her four children equally, for and 
during their natural lives, and, after their decease, in trust for 
such of their children as shall attain the age of twenty-one, 
| or shall die under that age having lawful issue living, subject 
| to the condition that if any of her children should die with- 
out leaving any child who should survive the testatrix and 
attain the age of twenty-one years, or die under that age 
| leaving lawful issue living at his or her decease, then, as to 
| the share or respective shares, as well original as accruing, of 
| such child or children respectively, upon the trusts declared 
in said will concerning the other share or respective shares. 
The will also contained a provision that if her said sons re- 
spectively should alienate or dispose of the income to which 
they were entitled under the trusts of the will, or if, by rea- 
son of bankruptcy or insolvency, or any other means whatso- 
ever, said income could no longer be personally enjoyed by 
them respectively, but the same would become vested in or 
payable to some other person, then the trust expressed in said 
will concerning so much thereof as would so vest should im- 
mediately cease and determine. In that case, during the resi- 
due of the life of such son, that part of the income of the 
trust fund was to be paid to the wife and children, or wife or 
child, as the case might be, of such son, and in default of any 
objects of the last mentioned trust, the income was to accu- 
mulate in augmentation of the principal fund. 

There is another proviso which, as it is the main ground of 
the present litigation, is here given verbatim, as follows: 

“ Provided, also, that in case at any future period circum- 
stances should exist which, in the opinion of my said trustees, 
shall justify or render expedient the placing at the disposal of 
my said children respectively any portion of my said real and 
personal estate, then it shall be lawful for my said trustees, in 
their discretion, but without its being in any manner obligatory 
upon them, to transfer absolutely to my said children respec- 
tively, for his or her own proper use and beneflit, any portion 
not exceeding one-half of the trust fund from whence his or 
her share of the income under the preceding trusts shall 
arise; and immediately upon such transfer being made, the 
trusts hereinbefore declared concerning so much of the trust 
fund as shall be so transferred shall absolutely cease and de- 
termine ; and in case of the cessation of said income as to my 
said sons respectively, otherwise than by de th, as hereinbe- 
fore provided for, it shall be lawful for my said trustees, in 
their discretion, but without its being obligatory upon them, 
to pay to or apply for the use of my said sons respectively, or 
for the use of such of my said sons and his wife and family, 
so much and such part of the income to which my said sons 
respectively would have been entitled under the preceding 
trusts in vase the forfeiture hereinbefore provided for had not 
happened.” 

The daughter died soon after the mother, without issue and 
unmarried. The defendant, Amasa M. Eaton, one of the sons 
of the testatrix, failed in business and made a general assign- 
ment of all his property to Charles A. Nichols for the benefit 
of his creditors, in March, 1867, and in December, 1868, was, 
on his own petition, declared a bankrupt, and said Nichols 
was duly appointed his assignee in bankruptcy. The defend- 
ant was then, and during the pendency of this suit, unmar- 
ried and without children. The executors and trustees of 
the will were William M. Bailey and George B. Ruggles, a son 
of testatrix by a former husband, and her son Amasa M. 
Eaton, the present defendant and bankrupt. 

It will be seen at once that whether we look to 
the assignment before bankrupty, or to the effect of 
the adjudication of bankruptcy and the appointment 
of Nichols as assignee in that proceeding, one of 
the conditions had occurred on which the will of 
Mrs. Eaton had declared that the devise of a part of the in- 
come of the trust estates to Amasa M. Eaton should cease and 
determine, and as he had no wife or children in whom it could 
vest, it became, by the alternative provision of the will, a 
fund to accumulate until his death, or until he should have a 
wife or child who could take under the trust. 

But Nichols, the assignee, construing the whole of the will 
together, and especially the proviso which we have given ver- 
batim, to disclose a purpose, under cover of a discretionary 
power, to secure to her son the right to receive to his own use 
the share of the income to which he was entitled before the 
bankruptcy, in the same manner afterwards as if that event 
had not occurred, brought this bill to subject that income to 
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administration by him as assignee in bankruptcy for the ben- 
efit of the creditors. His claim is founded on the proposition 
ably presented here by counsel, that a will which expresses a 
purpose to vest in a devisee either personal property, or the 
income of personal or real property, and secure to him its en- 
joyment free from liability for his debts, is void, on grounds 
of public policy, as being in fraud of the rights of creditors, 
or, as expressed by Lord Eldon in Brander v. Robinson, 18 
Vesey, 433, “‘if property is given to a man for his life the don- 
or can not take away the incidents of a life estate.” 

There are two propositions to be considered as arising on 
the face of this will as applicable to the facts stated; 1. Does 
the true construction of the will bring it within that class of 
cases, the provisions of which on this point are void under the 
principle above stated? And, 2nd, if so, is that principle to 
be the guide of a court of the United States sitting in 
chancery ? 

Taking for our guide the cases decided in the English courts 
the doctrine of the case of Brander v. Robinson, seems to be 
pretty well established. It is equally well settled that a de- 
vise of the income of property, to cease on the insolvency or 
bankruptcy of devisee, is good, and that the limitation is val- 
id. Dommett vy. Bedford, 3 Vesey, 149; Brander yv. Robin- 
son, 18 Vesey. 429; Rockford v. Hackman, 9 Hare, 475; Lewin 
on Trusts, 80, chapter vii.,§ 2; Tillinghast v. Bradford, 5 
Rhode Island, 205. 

If there had been no further provision in regard to the 
matter in this will than that on the bankruptcy or insolvency 
of the devisee the trust as to him should cease and determine, 
or if there had been a simple provision that in such event that 
part of the income of the estate should go to some specified 
person other than the bankrupt, there would be no difficulty 
in the case. But the first trust declared after the bankruptcy 
for this part of the income is in favor of the wife, child, or 
children of such bankrupt, and in such manner as said trust- 
ees in their discretion shall think proper. There does not 
seem to be any doubt that if the bankrupt devisee had a wife 
or child living to take under this branch of the will, that 
there would be nothing left which could go to his assignee in 
bankruptcy. The cases on this point are well considered in 
Lewin on Trusts, above cited, and the doctrine may be stated 
that a direction that the trust to the first taker shall cease or 
his bankruptcy, and shall then go to his wife or children, is 
valid, and the entire interest passes to them, but that if the 
devise be to him and his wife or children, or if he is in any 
way to receive a vested interest, that interest, whatever it 
may be, may be separated from those of his wife or children, 
and be paid over to his assignee. Page v. Way, 3 Beavan, 
20; Piercy v. Roberts, 1 Mylne & Keene, 4; Rippon v. Nor- 
ton, 2 Beavan, 63; Lord v. Bunn, 2 Younge & Collyer Chan. 
R. 98. Where, however, the devise over is for the support of 
the bankrupt and his family, in such manner as the trustees 
may think proper, the weight of authority in England seems 
to be against the proposition that anything is left to which 
the assignee can assert a valid ciaim. ‘Twopenny v. Peyton, 
10 Simons, 487; Godden vy. Crowhurst, Ib. 942. 

In the case before us the trustees are authorized, in the 
event of the bankruptcy of one of the sons of testatrix with- 
out wife or children, which is the condition of the trust as to 
Amasa M. Eaton, to loan and reinvest that portion of the in- 
come of the estate in augmentation of the principal sum or 
capital of the estate until his decease, or until he shall have 
wife or children capable of receiving the trust of the testatrix 
forfeited by him. 

There does not seem thus far any intention to secure or re- 
vest in the bankrupt any interest in the devise which he had 
forfeited, and there can be no doubt that but for the subse- 
quent clauses of the will there would be nothing in which the 
assignee could claim an interest. But there are the provis- 
ions that the trustees may, at their discretion, transfer at any 
time to either of the devisees the half or any less proportion 
of the share of the fund itself which said devisee would be 
entitled to if the whole fund were to be equally distributed, 
and the further provision that in case of the cesser of income 
provided for in case of bankruptcy or other cause, it shall be 
lawful, but not obligatory on her said trustees, to pay to said 
bankrupt or insolvent son, or to apply for the use of his 
family, such and so much of said income as said son would 
have been entitled to in case the forfeiture had not happened. 

It is strongly argued that these provisions are designed to 
evade the policy of the law already mentioned, that the dis- 
cretion vested in the trustees is equivalent to a direction, and 
that it was well known: it would be exercised in favor of the 
bankrupt. 





The two cases of Twopenny v. Peyton and Godden v. 
Crowhurst, above cited from 10 Simons, seem to be in con- 
flict with this doctrine ; while the cases cited in appellant’s 
brief go no further than to hold that when there is a right to 
support or maintenance in the bankrupt, or the bankrupt and 
his family, a right which he could enforce, then such interest, 
if it can be ascertained, , oes to the assignee. 

No case is cited, none is known to us, which goes so far as 
to hold that an absolute discretion in the trustee, a discretion 
which, by the express language of the will, he is under no 
obligation to exercise in favor of the bankrupt, confers such 
an interest on the latter, that he or his assignee in bankruptcy 
‘an successfully assert it in a court of equity or any other 
court. 

As a proposition, then, unsupported by any adjudged case, 
it does not commend itself to our judgment on principle. 
Conceding to its fullest extent the doctrine of the English 
courts, their decisions are all founded on the proposition that 
there is somewhere in the instrument which creates the trust 
a substantial right, a right which the appropriate court would 
enforce, left in the bankrupt after his insolvency and after 
the cesser of the original and more absolute interest con- 
ferred by the earlier clauses of the will. This constitutes the 
dividing line in the cases which are apparently in conflict. 
Applying this test to the will before us it falls short, in our 
opinion, of conferring any such right on the bankrupt. 
Neither of the clauses of the provisos contain anything more 
than a grant to the trustees of the purest discretion to exer- 
cise their power in favor of testatrix’s sons. It would be a 
sufficient answer to any attempt on the part of the son in any 
court to enforce the exercise of that discretion in his favor, 
that the testatrix has in express terms said that such exercise 
of this discretion is not “in any manner obligatory upon 
them,” words repeated in both these clauses. To compel 
them to pay any of this income to a son after bankruptcy, or 
to his assignee, is to make a will for the testatrix which she 
never made, and to do it by a decree of a court is to substi- 
tute the discretion of the chancellor for the discretion of the 
trustees, in whom alone she reposed it. When trustees are 
in existence, and capable of acting, a court of equity will not 
interfere to control them in the exercise of a discretion vested 
in them by the instrument under which they act. Hill on 
Trustees, 486; Lewin on Trusts, 538; Boss v. Goodsall, 1 
Younge & Colyer, 617; Madison v. Andrew, 1 Vesey Sr., 60. 
And certainly they would not do so in violation of the wishes 
of the testator. 

But while we have thus attempted to show that Mrs. Eat- 
on’s will is valid in all its parts upon the extremest doctrine 
of the English Chancery Court, we do not wish to have it un- 
derstood that we accept the limitations which that court has 
placed upon the power of testamentary disposition of prop- 
erty by its owner. We do not see, as implied in the remark 
of Lord Eldon, that the power of alienation is a necessary in- 
incident to a life estate in real property, or that the rents and 
profits of real property and the interest and dividends of per- 
sonal property, may not be enjoyed by an individual without 
liability for his debts being attached as a necessary incident 
to such enjoyment. This doctrine is one which the English 
Chancery Court has engrafted upon the common law for the 
benefit of creditors, and is comparatively of modern origin. 
We concede that there are limitations which public policy or 
gencral statutes impose upon all dispositions of property, 
such as those designed to prevent perpetuities and accumula- 
tions of real estate in corporations and ecclesiastical bodies. 
We also admit that there is a just and sound policy peculiarly 
appropriate to the jurisdiction of courts of equity to protect 
creditors against frauds upon their rights, whether they be 
actual frauds or constructive frauds. But the doctrine that 
the owner of property, in the free exercise of his will in dis- 
posing of it, cannot so dispose of it, but that the ym of 
his bounty, who parts with nothing in return, must hold it 
subject to the debts due his creditors, though that may soon 
deprive him of all the benefits sought to be conferred by the 
testator’s affection or generosity, is one which we are not 
prepared to announce as the doctrine of this court. 

If the doctrine is to be sustained at all, it must rest exclu- 
sively on tbe rights of creditors. Whatever may be the ex- 
tent of those rights in England, the policy of the states of this 
Union, as expressed both by their statutes and the decisions 
of their courts has not been carried so far in that direction. 

It is believed that every state in the Union has passed stat- 
utes by which a part of the property of the debtor is “i. = 
from seizure on execution or other process of the courts. In 
short, is not by law liable to the payment of his debts. The 
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extent and nature of this exemption varies in the different 
states. In some it extends only to the merest implements of 
household necessity. In others, it includes the library of the 
professional man, however extensive, and the tools of a me- 
chanic; and in many, it embraces the homestead in which the 
family resides. This has come to be considered in this coun- 
 f as a wise, as it certainly may be called a settled policy in 
all the states. To property so exempted, the creditor has no 
right to look, and does not look, as a means of payment when 
his debt is created. And while this court has steadily held, 
under the constitutional provision against impairing the obli- 
gations of contracts by state laws, that such exemption laws 
when first enacted are invalid as to debts then in existence, it 
has always held that as to contracts made thereafter, the ex- 
emptions were valid. 

his distinction is well founded in the sound and unan- 
swerable reason, that since the creditor knows when he parts 
with the consideration of his debt, that the property so ex- 
empt can never be made liable to its payment, he is neither 
defrauded nor injured by the application of the law to his 
case. Nothing is withdrawn from this liability which was ever 
subject to it, or to which he had a right to look for its dis- 
charge in payment. The analogy of this principle to the de- 
vise of the income from real and personal property for life 
seems perfect. In this country all wills or other instruments 
creating such trust estates, are recorded in public offices 
where they may be inspected by every one, and the law in 
such cases imputes notice to all persons concerned of all the 
facts which they might know by the inspection. When, there- 
fore, it appears by the record of a will, that the devisee 
holds this life estate or income, dividends or rents of real or 
personal property, payable to him alone, to the exclusion of 
the alienee or creditor, the latter knows that in contracting a 
debt with such person, he has no right to look to that income 
asa means of discharging it. He is neither misled nor de- 
frauded when the object of the testator is carried out by ex- 
cluding him from any benefit of such a devise. 

Nor do we see any reason in the recognized nature and ten- 
ure of property and its transfer by will, why a testator who 
gives, who gives without any pecuniary return, who gets 
nothing of property value from the donee, may not attach to 
that gift the incident of continued use, of uninterrupted ben- 
efit of the gift, during the life of the donee. Why a parent, 
or one who loves another, and wishes to use his own property 
in securing the object of his affection, as far as property can 
do it, from the ills of life, the vicissitudes of fortune, and even 
his own improvidence or incapacity for self-protection, should 
not be permitted to do so is not readily perceived. 

These views are well supported by adjudged cases in the 
state courts of the highest character. 

In the case of Fisher v. Taylor, 2 Rawle, 33, a testator had 
directed his executors to purchase a tract of land, take the 
title in their name in trust for his son, who was to have the 
rents, issues, and profits of it during his life, free from liabil- 
ity for any debts then or thereafter contracted by him. The 
Supreme Court of Pennsylvania held that this life estate was 
not liable to execution for the debts of the son. ‘“ A man,” 
says the court, “may undoubtedly dispose of his land so as to 
secure to the object of his bounty, and to him exclusively, the 
annual profits. ‘The mode in which he accomplishes such a 
purpose, is by creating a trust estate, explicitly designating 
the uses and defining the powers of the trustees. * * Nor 
is such a provision contrary to the policy of the law, or to 
any act of assembly. Creditors can not complain because 
they are bound to know the foundation on which they extend 
their credit.” 

In the subsequent case of Holdship v. Patterson, 7 Watts, 
547, where the friends of a man made contributions by a 
written agreement to the support of himself and family, the 
court held that the installments which they had promised to 

ay could not be diverted by his creditors to the payment of 

is debts, and Gibson, Chief Justice, remarks that “the 
fruit of their bounty could nat have been turned from its 
object by the defendant’s creditors had it been applicable by 
the terms of the trust to his personal maintenance, for a 
benefactor may certainly provide for the maintenance of a 
friend without exposing his bounty to the debts or impru- 
dence of the beneficiary.” 

In the same court, as late ‘as 1864, it was held that.a devise 
to a son of the rents and profits of an estate during his 
natural life, without being subject to his debts and liabilities, 
is a valid trust, and the estate being vested in trustees the 
son could not alienate. Shankland’s Appeal, 47 Penn. State 
R.113. Thesame proposition is either expressly or impliedly 





asserted by that court in the cases of Ashurst v. Given, 5 
Watts & Sergeant, 323; Brown v. Williamson, 36 Penn. State, 
338 ; Still v. Spear, 45 Penn. State, 168. 

In the case of Leavitt v. Bierne, 21 Connecticut 1, Waite, 
Justice, in delivering the opinion of the court, says: “We 
think it in the power of a parent to place property in the 
hands of trustees for the benefit of a son and his wife and 
children, with full power in them to manage and apply it at 
their discretion, without any power in the son to interfere 
in that management or in the disposition of it until it has 
actually been paid over to him by the trustees.” And he 
proceeds to argue in favor of the existence of this power, 
from the vicious habits or intemperate character of the son, 
and the right of the father to provide against these mis- 
fortunes. 

In the case of Nickell et al. v. Handly et al., 10 Grattan 
336, the court thus expresses its view on the general question, 
though not, perhaps, strictly necessary to the judgment in 
that case: ‘ There is nothing in the nature or law of Agen 
which would prevent the testatrix, when about to die, from 
apprcpriating her property to the support of her poor and 
helpless relatives, according to the different conditions and 
wants of such relatives ; nothing to prevent her from charg- 
ing her property with the expense of food, raiment, and 
shelter for such relatives. There is nothing in law or reason 
which should prevent her from appointing an agent or trustee 
to administer her bounty.” 

In the case of Pope’s Executors v. Elliott & Co., 8 Ben. 
Monroe, 56, the testator had directed his executors to pay for 
the support of Robert Pope the sum of $25 per month. 
Robert Pope having been in the Rocky Mountains until the 
sum of $225 of these monthly payments had accumulated in 
the hands of the executors, his creditors filed a bill in chan- 
cery, accompanied by an attachment, to subject this fund 
to the payment of their debt. The Court of Appeals of 
Kentucky say that it was the manifest intent of the testator 
to secure to Robert the means of support during his life to 
the extent of $25 per month or $300 per year, and that this 
intent cannot be thwarted, either by Robert himself by 
assignment or alienation, or by his creditors seizing it for 
his debts, unless the provision is contrary to law or public 
policy. And after an examination of the statutes of Ken- 
tucky and the general principles of equity jurisprudence on 
this subject, hold that neither of these are invaded by the 
provision of the will. 

The last case we shall refer to especially is that of Camp- 
bell v. Foster, 35 New York Court of Appeals, 361. In that 
case it is held, after elaborate consideration, that the interest 
of a beneficiary in a trust fund, created by a person other 
than the debtor, cannot be reached by a creditor’s bill; and 
while the argument is largely based upon the special pro- 
vision of the statute regulating the jurisdiction of the court 
in that class of cases, the result is placed with equal force of 
argument on the general doctrines of the court of chancery, 
and the right of the owner of property to give it such direc- 
tion as he may choose without its being subject to the debts 
of those upon whom he intends to confer his bounty. 

We are not called upon in this connection to say how far 
we would feel bound, in a case originating in a state where 
the doctrine in the English courts had been adopted so as to 
become a rule of property, if such a proposition could be 
predicated of a rule like this. Nor has the time which the 
pressure of business in this court authorizes us to devote to 
this case, permitted of any further examination into the de- 
cisions of the state courts. We have indicated our views in 
this matter, rather to forestall the inference that we recog- 
nize the doctrine relied on by appellants, and not much con- 
troverted by opposing counsel, than because we have felt it 
necessary to decide it, though the judgment of the court may 
rest equally well on either of the prop: sitions which we have 
discussed. We think the decree of the court below may be 
satisfactorily affirmed on both of them. 

Other objections have been urged by counsel, such as that 
the bankrupt is himself one of the trustees of the. will, and 
will exercise his discretion favorable to himself. But there 
are two other trustees, and it requires their joint action 
to confer on him the benefits of this trust. It is 
said that one of them is mentally incompetent to act, 
but this is not established by the testimony. It. is 
said, also, that since his bankruptcy, the defendant, 
Amasa, has actually received $25,000 of this fund, 
and that should go to the assignee, .as it shows conclusively 
that the objections to the validity of the will, were well 
founded. 
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But the conclusive answer to all these objections is, that by 
the will of decedent, a will which, as we have shown, she had 
a lawful right to make, the insolvency of her son terminated 
all his legal vested right in her estate, and left nothing in him 
which could go to his creditors or to his assignees in bank- 
ruptcy, or to his prior assignee; and that what may have 
come to him after his bankruptcy through the voluntary ac- 
tion of the trustees under the terms of the discretion reposed 
in them, is his lawfully, and can not now be subjected to the 
control of his assignee. 

The decree of the circuit court is, therefore affirmed. 





Foreign Insurance Companies— Power of State to 
Revoke License for Removing Suits to Federal 
Courts. 


HARTFORD FIRE INSURANCE CO. v. DOYLE. 


United States Circuit Court, Western District of Wisconsin, 
September 28, 1875. 


Before Hon. JAMEs C. Hopxins, District Judge. 


The Wisconsin act of 1870, Ch. 56, § 22, requiring foreign insurance companies 
before being licensed to do business in that state, to enter into an agreement not 
to remove suits from the state courts to the federal courts, having been declared 
void by the Supreme Court of the United States [Insurance Co. v. Morse, 20 
Wall. 445), the act of April 5, 1872, making it the duty of the secretary of state 
to revoke the license of such companies in case of so removing suits, is also void, 
and the Circuit Court of the United States will issue an injunction to the secre- 
tary of state restraining such revocation. 


Motion for an injunction. 

Sloan, Stevens & Morris, for complainant. 

A, Scott Sloan, Attorney-General for defendant. 

Hopkins. J.—This is a bill filed by the Hartford Fire 
Insurance Company of the State of Connecticut against 
Peter Doyle, as Secretary of State, for an injunction restrain- 
ing him from proceeding to revoke and recall the license or 
certificate of authority granted by the State to such company 
to transact business in this state. The bill shows that the 
State granted a license in January last, to continue in force 
one year, in consideration of the covenants and conditions 
contained therein, among which was one not to remove or 
cause to be removed any suit commenced against the com- 
pany in this state, into the federal courts for trial if the act 
requiring it was valid, which provision was inserted in com- 
pliance with the terms of Sec. 22, Chap. 56, Laws of 1870. 
The legislature subsequentiy, in order to more effectually 
secure an observance of such provision, by an act approved 
April 5, 1872, declared that if any company should make an 
application to remove a case commenced against it into the 
United States Circuit Court for trial, contrary to the pro- 
visions of the-laws of the state, or of their agreement made 
under the provision of the section of the act of 1870, above 
mentioned, that it should be the imperative duty of the 
secretary of state to revoke and recall the license of such 
company to transact business in this state. The act further 
declares that after such revocation, no new license shall be 
granted for the period of three years to such company, and 
that from that time it should be excluded and prohibited 
from transacting any business in the state until again duly 
licensed. The bill shows that an agent of the company, 
having charge of its business in this state, did take steps to 
remove a case commenced against it in the circuit court 
of Winnebago county, to the United States Circuit Court 
for the Eastern District for trial. That such action was 
taken without consultation with the home office, and that 
upon notice of it, the case was by stipulation offered to 
be remanded to the state court for trial. But that, notwith- 
standing such stipulation to retransfer, the bi)! alleges that 
an application had been made to the secretary of state 
to vacate and recall their license, and that the secretary 
now has the application pending before him, and gives 
out that he deems the duty imposed by the act upon him 
imperative. And the bill alleges that the complainants 
believe that, unless restrained by some court of competent 
authority from so doing, he will cancel their license; that 
the company has a large amount of property insured in this 
state, and is now doing an extensive and profitable business 
under its license, and that a cancellation of their authority by 
the secretary would work great and irreparable injury to 
their interests. 

This is the substance of the bill upon which an order was 





granted in June last,that the defendant, the secretary of state, 
show cause why an injunction should not be granted, re- 
straining him from vacating or revoking the complainant’s li- 
cense to transact business in this state. No answer has been 
filed to the bill, nor any affidavits or denials of the facts set 
up init. The attorney-general of the state, has entered his 
appearance for the defendant, and appeared for him on the 
argument and hearing of this motion for an injunction. On the 
argument, no question was made as to the power of this court 
to grant the relief asked, if tle facts stated in the bill were 
deemed sufficient by the court to authorize it to interfere. 
The only matter discussed on the hearing before me, was the 
constitutionality of the statutes on the subject. 

There is a conflict upon the question of the constitu- 
tionality of this act between the state and federal courts. The 
supreme court of this state, in Morse y. Insurance Co., 30 Wis. 
496, decided that the provisions of the act of 1870, requiring the 
agreement not to remove to the federal court for trial, con- 
stitutional, but the Supreme Court of the United States, in 
same case, on error, 20 Wall. 445, reversed that decision, and 
held the act of the legislature requiring such restriction uncon- 
stitational and void, and that the company could remove, not- 
withstanding their agreement not to do so, entered into under 
that act. So, if the question presented here is substantially 
the same as that presented in that case, that decision is deci- 
sive for this motion. 

The attorney-general on the hearing, claimed that the ques- 
tion was different ; that the state had a right to impose such 
terms asit might deem just on admitting foreign corporations 
to transact business here, aud no court could enquire into the 
reasonableness of such terms. That the state could also pro- 
vide that a forfeiture of the right to continue to do business, 
should follow a breach of any conditions or restrictions they 
might exact or impose. In other words, that the state had 
the right to say, when and for what cause or causes the license 
might be revoked, and that no court had the right to say the 
-ause or causes were insufficient. If this was the theory of 
the state, as manifested by this legislation, it might present a 
somewhat difficult question. 

But I am not prepared, however, in view of the authorities 
onthe subject, to concede that such arbitary and unlimited 
power resides in the state. 

In the Lafayette Ins. Co. v. French, 18 How. 404, it is held 
that the consent may be upon such condition as the state may 
see fit to impose, “ provided they are not repugnant to the 
constitution and laws of the United States, or inconsistent 
with the rules of public law, which secure the jurisdiction and 
authority of each state from encroachment by all others, or 
that principle of natural justice which forbids condemnation 
without opportunity ” for defence. And in Ducat v. City of 
Chicago, 10 Wallace, 410, it is said, “the nature or degree of 
discrimination belongs to the state to determine, subject only 
to such limitations upon its sovereignty as may be fouud in 
the fundamental law of the Union.” 

“Parties can not, by any agreement, confer jurisdiction 
when it is not given by an act of Congress. When so given, 
they can not oust the courts of the United States of the juris- 
diction conferred upon them.” Hobbs v. Manhattan Ins. Co. 
56 Maine 421. If parties can not do so, upon what prin- 
ciple can it be maintained that the state legislature can? If 
repugnant to fundamental authority, any attempt to enforce 
them should be restrained. 

To the same effect are the cases of Cobb v. New England Ins. 
Co. 6 Gray, 192 ; Id. 586; Id. 174; Davis v. Packard, 6 Peters, 
41;8.C. 7 Peters, 284. But in deciding this motion, in view 
of the decision of Morse v. Ins. Co., supra, it must be assumed 
that the power of the state to pass a law prohibiting a foreign 
corporation from removing a case for trial into a federal 
court, does not exist. And that all obligations and restric- 
tions of that character imposed upon foreign corporations by 
the act of 1870, are not binding, but are absolutely void. 
Now, does the law of 1872, based upon that act, and directing 
certain proceedings for a violation of the provisions of the 
former law, fall also? Or, may the state rightfully pass acts 
imposing penalties for violation of that act, which are obliga- 
tory upon the state officers, after the law requiring the com- 
pany to perform them, is held void ? 

If this is a part of the scheme intended by the legislature 
to enforce the law, and the power to establish such a condi- 
tion, is held not to exist, it seems to me that all the penalties, 
remedies and proceedings, predicated upon its non-observ ance 
would fall with the power itself. 

It would be unreasonable to suppose that the legislature 
would pass an act, requiring the secretary of state to cancel 
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the license for want of compliance with a requirement that 
they had not the power to impose. 

Chief Justice Marshall in Wayman y. Southard, 10 Wheat. 
1, says: “ Jt is a general rule that what can not be done di- 
rectly from defect of power can not be done indirectly.” 
And Chief Justice Dixon, in Morse v. Ins. Co., supra, says: 
“Tt may be conceded that any state legislation intended or 
calculated of itself or by its own mere force to defeat or pre- 
vent the exercise of the right of removal when it exists, is 
unconstitutional and void.” 

The Supreme Court of the United States has decided that 
the right of removal does exist here, so that it follows accord- 
ing to Judge Dixon’s opinion, that this legislation so far as it 
was “ intended or calculated to defeat or prevent” the exer- 
cise of the right of removal, is void. 

The provision of both acts are to be construed together ; 
the last founded upon the first, declaring the consequences or 
penalty of a violation of the first, and making the secretary 
of state the instrument to enforce the penalty for a violation 
of the first. The title of the last act shows this. It is enti- 
tled “‘ an act to provide for the enforcement of the laws in 
certain cases,” and those laws so far as applicable to this case, 
having been held null and void, “all laws providing for their 
enforcement must be inoperative, and no court or officer can 
enforce any penalty or forfeiture for their non-observance.” 

If I am right in this view,this case does not fall within the 
general doctrine contended for by the attorney-general. For 
it is plain tomy mind that our legislature did not intend to 
forfeit the license of foreign companies, except for a violation 
of what they deemed a valid requirement or condition of law. 
There is no reason for supposing that the state intended or 
wished to annul a license, or to exclude a company from do- 
ing business here, except for a breach of a legal duty, and 
when it is settled that this company has not violated any legal 
duty, the power to vacate the license vested in the secretary 
of state terminated. 

I have not deemed it necessary to consider the general ques- 
tion of the constitutional right of the complainant to a re- 
moval. That is settled and does not admit of, or require any 
argument in its support. The provision in the act of 1870, 
requiring the agreement to not remove, having been declared 
unconstitutional, that part of the act of 1872, directing the 
secretary of state to vacate a license in case of removal, is in- 
operative, and he has no authority under it,to revoke or va- 
cate the complainant’s license to transact business for that 
cause. I, therefore, order and direct that an injunction issue 
against the defendant, restraining him from so doing as 
prayed in the bill. 





Fraudulent Conveyance—Fraudulent Preferences un- 
der Bankrupt Act. 


SAWYER v. TURPIN. 
Supreme Court of the United States, October Term, 1875. 


1, Fraudulent Conveyances.—A bill of sale of a chattel, intended to op- 
erate as a mortgage for the purpose of securing a previous indebtedness, is, in 
Massachusetts, a valid security as between the parties themselves, although not 
recorded, and although possession remains in the debtor. 


2. Fraudulent Conveyance under Bankrupt Act—Exchange of Se- 
cureties.—It is well settled that an exchange of secureties within four months 
{under the amended law two months] is not a fraudulent preference within the 
meaning of the bankrupt law, even when the creditor and the debtor know that 
the latter is insolvent, if the security given up was a valid one when the exchange 
bay made, and if it be undoubtedly of equal value with the security substituted 
‘or it. 


3.——. Case is Judgment.—On May 15, 1869, a debtor made an absolute 
bill of sale of a building erected on leased ground, to secure a pre-existing in- 
debtedness. It authorized the purchaser to take immediate possession and to 

ut the instrument upon record; but ge aig was not taken under it, nor was 
t recorded. At the time it was made, there were no attaching creditors. On 
July 31, a mortgage covering the same property was made in lieu of the bill of 
sale. On October 22, a petition in bankruptcy was filed against the mortgagor. 
Before assignees in bankruptcy were appointed, the mortgage was recorded. 
Held, that the bill of sale was a valid security, and that the giving of the mort- 
gage in lieu of it within four months of the filing of the petition was not a 

udulent preference within the meaning of the bankrupt act. 


4. Azperent—Purpose of Bankrupt Act.—‘‘ If it be said that failure to 

ut it [the bill of sale] on record enabled the debtor to maintain a credit which 

e ought not to have enjoyed, the answer is that the bankrupt act was not in- 
tended to prevent false credits. Its purpose is ratable distribution.’’ Per Mr. 
Justice Strong. 


Appeal from the Circuit Court of the United States for the 
District of Massachusetts. 

Mr. Justice StRoNG delivered the opinion of the court. 

The only question presented by this appeal, is whether the 
mortgage given by the bankrupt on the 31st day of July, 1869, 





to Edward Turpin, the agent of Novelli & Co., was a fraudu- 
lent preference of creditors within the prohibition of the 
bankrupt act, and, therefore, void as against the assignees in 
bankruptcy. That it was a security given for the protection 
of a pre-existing debt, and that it was given within four 
months immediately preceding the filing of the petition in 
bankruptcy, are conceded facts. It may also be admitted that 
the bankrupt was insolvent when the mortgage was made, and 
that the creditors had then reason to believe he was insolvent. 
The petition in bankruptcy was filed on the 22nd of Octo- 
ber, 1869. On the 15th of May next preceding that date Ba- 
cheller, the bankrupt, who was indebted to Novelli & Co., in 
the large sum of $27,839 in gold, conveyed to Turpin, who 
was their agent, as a security for the debt, the building de- 
scribed in the subsequent mortgage of July 31st. It was a 
frame building erected upon leased ground, and Bacheller 
had, therefore, only a chattel interest init. The conveyance 
was by a bill of sale absolute in its terms, having no condition 
or defeasance expressed, but it was understood by the parties 
to be a security for the debt due. It was in substantial legal 
effect, though not in form, a mortgage. Having been execut- 
ed more than four months before the petition in bankruptcy 
was filed, there is nothing in the case to show that it was in- 
valid. True, it was not recorded, and it may be doubted 
whether it was admissible to record. True, no possession was 
taken under it by the vendee ; but for neither of these reas- 
ons was it the less operat.ve between the parties. It might 
not have been a protection against attaching creditors, if there 
had been any, but there were none. It was in the power of 
Turpin to put it on record any day, if the recording acts ap- 
ply to such an instrument and equally within his power to 
take possession of the property at any time before other rights 
against it had accrued. These powers were conferred by the 
instrument itself, immediately on its execution. In regard to 
chattel mortgages, the recording statutes of Massachusetts, 
enacted in 1836, provide as follows: “No mortgage of per- 
sonal property hereafter made shall be valid against any other 
person than the parties thereto, unless possession of the mort- 
gaged property be delivered to and retained by the mortgagee, 
or unless the mortgage be recorded by the clerk of the town 
where the mortgagor resides.’ Revised Statutes, Ch. 74, p. 
473. The statute contains a clear recognition of the validity 
of an unrecorded chattel mortgage, as between the parties to 
it; though no possession be taken under it. And the general 
statutes of the state, enacted in 1860, (Gen. Stats. Ch. 151, p. 
769), contain the same recognition. Their language is the fol- 
lowing : “ Mortgages of personal property shall be recorded 
on the records of the town where the mortgagor resides when 
the mortgage is made, and on the records of the city or town 
in which he then principally transacts his business, or follows 
his trade or calling. If the mortgagor resides withcut the 
state, his mortgage of personal property within the state, 
when the mortgage is made, shall be recorded on the records 
of the city or town where the property then is. Unless a mort- 
gage is so recorded, or the property mortgaged is delivered to 
and retained by the mortgagee, it shall not be valid against 
any person, other than the parties thereto, except as provided 
in the following section: ‘The exception extends only to 
mortgage contracts of bottomery, or respondentia, to trans- 
fers, assignments, or hypothecations of ships or vessels, and to 
transfers in mortgage of goods at sea or abroad. Neither 
of these acts prescribe when the record must be made, or 
the possession be taken, but when made, the instrument 
takes effect, as against third persons as well as between the 
parties, from the time of its execution, unless intervening 
rights have been obtained. In Mitchell et al. v. Black et al., 
6 Gray, 100, it was ruled by the Supreme Court of Massachu- 
setts that one who had taken bills of sale of merchandise 
from his debtor, as a security for money advanced, and who 
had allowed the debtor to sell portions of the merchandise 
in the usual course of his business, as if he were the own- 
er thereof, might take possession of it at any time in order to 
secure his debt, and that such taking of possession, though at 
a time when the debtor was known by himself and the credit- 
or to be insolvent, was effectual, notwithstanding the state in- 
solvent law which contained provisions very like those of the 
bankrupt act. The court held unqualifiedly that the bills of 
sale, absolute as they were in terms, though in fact intended 
only as a security, and though unattended by possession of the 
property, and though not placed upon record, vested a com- 
plete title in the creditor, subject only to be defeated by the 
discharge of the debt, or by some intervening right acquired 
before possession was taken. This wasa case of bills of sale, 
like the present, not a case of a technical mortgage. In speak- 
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ing of the registration of mortgages the court said: ‘‘ The time 
when the record shall be made is not specifically prescribed 
(by the statute), though it must undoubtedly precede the pos- 
session by others subsequently acquiring an interest in the 
mortgaged property. To prevent it from passing to them it 
will be sufficient that the record is made at any time before 
such possession is taken, though it be long after the execu- 
tion of the mortgage.” 

It should not be doubted, then, that the bill of sale of May 
145th, 1869, conveyed to Turpin all Bachellor’s interest in the 
frame building; that it was effective for the purposes for which 
it was made; and, no other rights having intervened, that it 
was a valid security, to the extent of the value of the proper- 
ty, for the debt due Novilli & Co., on the 31st of July, 1869, 
when the mortgage impeached by the bill was made. The 
mortgage covered the same property. It embraced nothing 
more. It withdrew nothing from the control of the bankrupt, 
or from the reach of the bankrupt’s creditors that had not 
been withdrawn by the bill of sale. Giving the mortgage in 
lieu of the bill of sale, as was done, was therefore a mere ex- 
change inthe form of the security. In no sense can it be re- 
garded as a new preference. The preference, if any, was ob- 
tained on the 15th of May, when the bill of sale was given, 
more than four months before the petition in bankruptcy was 
filed. Itis too well settled to require discussion, that an ex- 
change of securities within the four months is not a fraud- 
ulent preference within the meaning of the bankrupt law, 
even when the creditor and the debtor know that the latter is 
insolvent, ifthe security given up is a valid one when the ex- 
change is made, and if it be undoubtedly of equal value with 
the security substituted for it. This was early decided with 
reference to the Massachusetts insolvent laws, (Stevens v. 
Blanchard, 3 Cushing, 169), and the same thing has been de- 
termined with reference to the bankrupt act. Cook v. Tullis, 
18 Wall. 240; Clark v. Iselin, 21 Wall. 360; Watson vy. Taylor, 
21 Wall. 378; and Barnheisel v. Firman, not yet reported. The 
reason is that the exchange takes nothing away from the other 
creditors. It is, therefore, not in conflict with the 35th section 
of the act, the purpose of which is to secure a ratable distri- 
bution of the property of bankrupt owned by him at the 
time of his becoming bankrupt, and undiminished by any 
fraudulent preferences given within four months prior thereto. 

It follows that the mortgage of J ily 31st, was not prohibited 
by the bankrupt act when it was g. ven, and that it was valid. 
Hence, as it was recorded on the 17th day of September, 1869, 
pursuant to the requisitions of the state law, before any rights 
of the assignees in bankruptcy accrued, it can not be im- 
peached by them. 

It has been argued, however, on behalf of the assignees, that 
the bill of sale of May 15th was an insuflicient consideration 
for the mortgage, because, as alleged, there was an agreement 
between Bacheller and Turpin that it should not be recorded, 
and should be kept secret. If the fact was as alleged, it is not 
perceived that it would be of any importance, for it is undeni- 
able that the bill of sale rested on a valuable consideration, to- 
wit, the debt $27,839 in gold, due to Novilli & Co., and it is not 
denied that it gave to Turpin the right to take possession of 
the property described init. It was, therefore, a valuable se- 
curity, even if there was an agreement not to record it. Ifit 
be said that failure to put it on record enabled the debtor to 
maintain a credit which he ought not to have enjoyed, the an- 
swer is that the bankrupt act was not intended to prevent false 
credits. Its purpose is ratable distribution. But the evidence 
does not justify the assertion that there was in fact any agree- 
ment that the bill of sale should not be recorded, or that pos- 
session should not be taken under it. 

Upon all points, therefore, the case is with the appellees and 
the decree of the circuit court must be affirmed. 





Fraudulent Conveyance, 


EMMET WOODWARD, TRUSTEE v. J. P. GOODMAN & T. 5. 
MALLORY. 


Supreme Court of Tennessee, September Term, 1875. 


Fraudulent Conveyance.—A conveyance of a debtor’s personal property, 
to a trustee for a creditor, by a deed which withdraws the property for an indef- 
inate time from the reach of other creditors, without subjecting it to the pay- 
ment of the debts ostensibly secured, is fraudulent and void upon its face as to 
other creditors. 





. Such deed is aiso void, when the property is described in the most 
general terms, leavin gits identification open to controversy. 


——. Cases cited aad followed: Doyle v. Smith, 1 Cold. 19; Overton v. 
Holinshade, 5 Heisk. 683; Tenn. Nat. Bank vy. Ebbert, 2 So. Law Rey. 175. 








S. P. Walker,for plaintiff; J. O. Pierce and W. M. Ran- 
dolph, for defendants. 

JACKSON, Special J., delivered the opinion of the court. 

The defendants in error as constables of Shelby county 
having in their hands executions on several judgments 
against J. M. Woodward, levied the same upon a certain boat 
load of cord-wood, containing about 200 cords, as the prop- 
erty of the execution-debtor. Thereupon the plaintiff in 
error as trustee brought the present action of replevin in 
the second circuit court of Shelby county, for said cord 
wood, claiming title and right of possession thereto under a 
certain trust deed made and executed to him as trustee by 
said J. M. Woodward on the 2ist day of December, 1866, 
which was duly acknowledged and registered before the issu- 
ance of said executions. This replevin suit resulted in a verdict 
and judgment for the defendants under the action of the court 
below, holding that said trust deed from J. M. Woodward to 
the plaintiff as trustee was void upon its face as against the 
creditors of the maker. The. plaintiff appealed in error, and 
the single question presented for our decision is whether the 
circuit court erred in pronouncing said trust deed void upon 
its face. J. M. Woodward having become the purchaser of a 
tract of land at chancery sale for the sum of $29,390, in May 
1866, executed to A. Alston, clerk & master, his two promis- 
sory notes, each for the sum of $14,695, with C. D. McLean 
and W. W. Trigg as his sureties, due respectively 1st Decem- 
ber 1866 and 1st June 1867—and being desirous of * securing 
the payment of said notes and saving his said securities,” on 
the 21st December 1866 executed the trust deed in question, 
by which he bargained, sold and conveyed “unto the said 
Emmet Woodward (as trustee) ull the stock, wagons, uten- 
sils, cord wood, crop, horses, mules, cows, hogs, and all other 
personal property now upon his (the grantor’s) place con- 
taining 1878 acres in Tipton county, Tennessee, about 40 
miles above Memphis * * * or that may hereafter be put 
upon said place or grow there, or all cord wood to be here- 
after cut as hereinafter described.” It then proceeds as 
follows: “ Now therefore this conveyance is made to enable 
the said Emmet Woodward to take charge of said place, all 
personal property and wood thereon, and all crops grown 
thereon, and bring the same to market at Memphis, Tenn., or 
elsewhere as it may be most advantageous, and se// said cord 
wood and crops to the best advantage, privately or publicly, 
at wholesale or retail, and after paying all expense of market- 
ing and selling the same, apply the surplus to the payment of 
said notes—and that the said Emmet Woodward is hereby 
authorized and directed to keep up said place and continue 
the cutting of wood and growing of crops and marketing 
and selling the same, apply as above and apply as fast as 
possible, after deducting the expenses of the same, the 
proceeds of said wood and crops to the payment of said 
notes until they are both paid out, principal and interest.” 
The deed contained a further provision authorizing and 
empowering said trustee to employ such agent or agents as 
might be necessary to carry out the objects of the trust, and 
waived the necessity of the trustee’s giving bond or making 
oath as required of trustees by the laws of the state. The 
cord wood levied on by defendants and replevied by plaintiff 
was a portion of the cord wood that was on the place at the 
execution of the trust deed. Hence it is not material to 
determine what effect that clause of the deed which provided 
that it should cover all personal property “hereafter put 
upon the place or grown there, or all cord wood to be here- 
after cut,” would have, in protecting such future additions. 
We think it clear that this provision of the deed does not 
render it fraudulent on its face as to property in existence and 
embraced by the conveyance. But there are other portions 
and provisions of this trust deed which in our opinion render 
it void upon its face as against the creditors of the maker. 
The legal effect of the instrument is to vest the trustee with 
the title to all the stock, wagons, utensils, horses, cows, 
mules, hogs, cord wood, crops, and all other personal property 
then on.the place—while it conferred upon said trustee 
power and authority to sell only the “ cord wood and crops.” 
The other property was not to be sold, but was to be used 
and employed by him in continuing to carry on the farming 
operations of the grantor, for his profit and advantage for 
an indefinite period. Much of the grantor’s property included 
in the deed is thus withdrawn from the reach of his general 
creditors, without subjecting it to the payment of the debts 
intended to be secured by the deed. It is only available to 
the beneficiaries, in the way of making from the debtor’s 
business, profits that shall be applied from time to time 
towards the payment of the debts which the trustee is 
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directed to pay. This provision for the trustee’s retention 
of the bulk of the property and the continuance of the 
grantor’s farming operations is in no sense auxillary to the 
winding up of his affairs. Nor is it an arrangement intended 
for the benefit of the creditors. It was said by this court in 
Doyle v. Smith, 1 Cold. 20, that “ property cannot be with- 
drawn in this manner from the operations of the law in its 
due course, against the consent of existing creditors ; neither 
can property be thus withdrawn and held with a view to 
traffic and the making of gain for the benefit of the debtor.” 
Again, the trust deed in question not only fails to fix any 
time within which the trust shall be closed, but it confers 
upon a trustee, who is released from giving bond and taking 
the oath required by law, the most unlimited discretion in 
carrying on the farming operations on the place, in the 
appointment of agents, and as to the time, place, and terms 
of selling “cord wood and crops.” In addition to all this, 
the property conveyed, consisting of stock, wagons, utensils, 
horses, mules, cows, hogs, etc., is described in the most gen- 
eral terms, with no schedules attached by which to identify 
the same, thus leaving it open to question and controversy as 
_ to what passed by the conveyance. 

Upon the foregoing objections apparent on the face of said 
trust deed, we are of the opinion that it is void. This con- 
clusion we think fully supported by the principles decided in 
the following authorities ; Doyle v. Smith, 1 Cold. 19-20. 
Overton v. Holinshade 5 Heisk. 683. Tenn. Nat. Bank v. 
Ebbert, 2 So. Law Rev. 175. 

It follows that the judgment of the court below must be 
affirmed with costs. 


Nore.—The court which decided this cause was created by special 
act of the legislature of Tennessee, and was styled “The Arbitration 
Court.”’ It heard such cases on the supreme court docket as were brought 
before it by consent, and its judgments and decrees were entered upon the 
supreme court record and signed by the regular ira es. The special 
judges who composed this court were Hon. L. D. cKisick, Hon. How- 
ell E. Jackson, and Hon. 8. W. Cochran.—[Ed. C. L. J. 





Constitutional Law — Retrospective Laws — Laws 
Validating Erroneous Judicial Proceedings. 


LANE v. NELSON. 
Supreme Court of Pennsylvania, November 15, 1875. 


Retrospective Laws.—The legislature of Pennsylvania is not prohibited 
from ing retrospective laws, provided such laws do not impair the obliga- 
tion of contracts, and are not in the nature of ex post facto laws. 


2. Laws Validating Erroneous Judicial 1 .—While the leg- 
islature of Pensylvania may not, by a retroactive law, render valid judicial 
roceedings which were entirely void for want of jurisdiction, yet where the 
urisdiction has attached, and there has been a mere formal defect in the pro- 
ceedings, where the equity of the party ap; lying to the legislature for relief is 
complete and all that is wanted is legal form, it may correct such defect and 
provide a remedy for the legal right. 


3. . Case in Ju ent.—Thus, in a cuse where the Orphan’s Court 
of one county, having jurisdiction over the settlement of a d ent’s estate, 
erroneously sold land situated in another county, neither the court nor the coun- 
sel nor the parties knowing that the land was situated without the county until 
pow after the sale had been made and confirmed and the ee 
and where the court properly applied the money in the payment of the decedent’s 
debts; and where it appeared that the persons seeking to avoid the sale (the 
heirs) were mere volunteers without any equities as against a bona fida pur- 
chaser;—it was held that an act of the legislature curing the defects in the 
proceeding was valid. 





Error to the Common Pleas of Jefferson county. 
Opinion of the court by Paxson, J. 


It is settled by a current of authority that the legislature 
cannot, by an arbitrary edict, take the property of one man 
and give it to another; and that when it has been attempted 
to be taken by a judicial proceeding, as a sheriff's sale, which 
is void for want of jurisdiction, it is not in the power of the 
legislature to infuse life into that which is dead; Morman v. 
Fleish,5 W. & S. 171; a v. Greenough, 1 Jones, 
489; De Chastelleux v. Fairchild, 3 Harris, 18; Meyer v. 
Denbler, 9 Casey, 495 ; Bagg’s Appeal, 7 Wright, 512; Schaffer 
v, Eneu, 4 P. F. 8S. 304: Shonk v. Brown, 11 P. F. 8. 320; 
Richards v. Rite, 18 P. F. $8. 248; Negarty’s Appeal, 25 P. F. 
8. 503. To exercise judicial powers is not within the legiti- 
mate scope of legislative functions ; and when vested rights 
are divested by acts of that character they will and ought to 
be judged inoperative, null and void; Bagg’s Appeal. On 


the other hand, if an act of assembly is strictly within the 
scope of legislative power, it is not a valid objection that it 
divests vested rights. There is no clause, either in the con- 





stitution of the United States or of this commonwealth, 
which prohibits retrospective laws: Grim v. Weisenberg 
School District, 7 P. F.8. 433. The legislature cannot impair 
the obligation of a contract, or pass an ex post facto law, for 
both of these are expressly forbidden. But an ex post facto 
law is one which makes an act punishable in a manner in 
which it was not punishable when it was committed: Fletcher 
v. Peck, 6 Cranch, 138. - Retrospective laws and state laws 
divesting vested rights, unless ex post facto, or impairing 
the obligation of contracts, do not fall within the prohibition 
contained in the constitution of the United States, however 
repugnant this may be to the principles of sound legislation: 
Grim v. Weisenberg School District; Celden v. Bell, 3 Dallas, 
386; Larterlee v. Matthewson, 2 Peters, 413; Watson v. Mer- 
cer, 8 Peters, 88. 

Legislation of the character referred to is no novelty in 
this state. We have numerous instances in which it has 
been invoked for a great variety of purposes. In some cases 
it has been sistained and in others declared unconstitutional. 
The boundary line between the domains of authorized and 
prohibited legislation is not very clearly defined. Acts of 
assembly passed at different times to render valid defects in 
acknowledgement of deeds have been sustained, although the 
effect of them was to interfere with vested rights; Tate vy. 
Stoolfoos, 16 S. & R. 35; Mercer v. Watson, 1 Watts, 330. 
In like manner acts of assembly, to remedy defects in judicial 
proceedings have been held to be valid. Thus an act curing 
an irregularity in the entry of a judgment was held to be 
within the legitimate province of the legislature ;: Under- 
wood y. Lilly, 10 8S. & R. 67. In Bleaking v. the Bank of 
Greencastle, 17 8. & R. 64, an act validating suits pending 
was sustained. In Estep v. Hutchman, 148 & R. 435, a 
private act, authorizing a guardian to convey land sold by 
the father of his ward and paid for by the purchaser, was 
sustained. In the case of the Turnpike Company v. The 
Commonwealth, 2 Watts, 433, the broad principle is asserted 
that where a right exists, but no remedy to enforce it, it is 
within the constitutional power of the legislature to provide 
one. In Smith v. Merchand’s Executors, 7 S. & R. 260, an 
act to enable purchasers of defective tax titles to recover 
back from the county commissioners what they had paid 
over and above the taxes, was sustained, though the pur- 
chaser had no previous title to recover. In Grim v. Weisen- 
berg School District, before cited, an illegal tax had been 
collected, under protest, after the party had brought suit to 
recover it back, an act legalizing the tax was passed, and it 
was held that the act defeated the cause of action, and was 
not unconstitutional for the reason that the legislature having 
the power antecedent to authorize the tax could cure any 
irregularity or want of authority in levying it by a retro- 
active law. 

While the legislature may not by a retroactive law render 
valid judicial proceedings which were utterly void for want 
of jurisdiction, as in Richards v. Rite, before cited, it is 
equally clear that in cases where the jurisdiction has attached, 
and there has been a formal defect in the proceedings, where 
the equity of the party is complete, and all that is wanted is 
legal form, it is within the recognized power of the legis- 
lature to correct such defect and to provide a remedy for the 
legal right. The Orphans’ court of Jefferson county had 
jurisdiction in this matter. Having jurisdiction over the 
accounts of the administrator it had the right to order a 
conversion of the real estate of the decedent for the payment 
of his debts. It is true, that as to land lying in Clearfield 
county, the Orphans’ Court of Jefferson county could not 
consummate the conversion of the real estate in Clearfield 
county into money without the aid of the Orphans’ Court of 
the latter county. But in this matter the Orphans’ court 
of Clearfield county is merely ancillary to the Orphans’ Court 
of Jefferson ; the latter court is the actor, but it uses the hand 
of the Orphans’ Court of Clearfield to execute its decree. It 
is an undisputed fact, that at the time of the Or- 
phans’ court sale it was not known to the counsel, the par- 
ties, or the court, that the land described in the petition was 
situate wholly in Clearfield county. It was not known until 
long after the sale had been made and confirmed and the pur- 
chase money ‘paid. The purchase money was properly ap- 
plied to the payment of the decedent’s debts. e have here 
the case of a defect in a judicial proceeding in which the 
court had jurisdiction, with a complete equitable right in 
the purchaser at the Orphans’ court sale, but without any legal 
form or remedy by which such right may be asserted and sus- 
tained. The act of assembly does no more than provide such 
legalremedy. It interferes with no man’s right. It does not 
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take the property of one person and give it to another. It is 
true, it does prevent the plaintiffs below from wresting prop- 
erty for which they have paid nothing from the hands of hon- 
est holders who have paid full value. The plaintiffs are mere 
volunteers. It is true, that upon the death of John Nelson, 
his real estate decended to and vested in his heirs. But it 
vested in them subject to the payment of his debts. It was 
sold under the authority of a judicial decree for that purpose, 
that the proceedings were technically defective, and have 
been validated by a legislative enactment, works no injustice 
to any of the heirs at law of John Nelson. 

We think the court below erred in ruling that the act of 
April 1st, 1373, was void. As the whole case turns upon this 
point, it is unnecessary to discuss the remaining assignments 
of error. 

Judgment reversed. 





Impeachment of Witness—Perjury—Evidence of Offi- 
cial Character. 


ANDRUS B. KEATOR v. THE. PEOPLE. 
Supreme Court of Michigan, October 19, 1875. 


Hon. Bens. F. GRAVES, Chief Justice. 
“« Tuos. M. CooLey, 
«Jas. V. CAMPBELL, 
“« Isaac MARSTON, 


Associate Justices. 


1. Impeachment of Witness—Reputation at Former Residence.— 
Where a witness had had no settled place of residence for any length of time, 
an wn ger eeny by oe fe was allowed to show what his reputation had been at 
a place where he had been living four years before the trial. 


2. . Direct Examination as to Credibility on Oath.—It is proper, 
on direct examination, to ask an impeaching witness if he would believe the 
impeached witness under oath. 


3. Official Character—Evidence of in Case of Court Officers.—As a 
court must have judicial knowledge of the position and action of those who act as 
its officers, no better evidence of their official character is needed than proof that 
they openly act in court in such capacity; this is so in a trial for perjury where it 
appears that the oath has been administered by a man acting as deputy clerk. 


4. Information—Surplusage.—An information can not be made better or 
worse for inserting or omitting a matter judicially noticed. 


5. Perjury iniemetion for.—An information for perjury need not show 
the date at which the oath was taken; it is enough to identify the trial. 


6. Charge—Introductory Phrases.—Where a full and correct cha was 
oa introductory phrases and cautionary comments on the mode that 
d been followed in impeaching witnesses were held not prejudicial. 





Opinion of the court by CAMPBELL, J. 

Keator was convicted of perjury and the case comes up on 
questions raised upon exceptions taken at the trial. 

One Meracle having been introduced as a witness for res- 
pondent, evidence was given to impeach his character for ve- 
racity. Jesse Hurd was allowed to testify to his bad reputa- 
tion in the town of Blackman where he resided in 1870 and 
until early in 1871 (being four years previous to the trial). He 
swore that he knew it and that it was bad, and that he would 
not, from such reputation, believe Meracle on oath. 

The time is certainly somewhat remote, but the witness 
showed by his own testimony that he had not any very long 
residence in any one place, and that his residence at and near 
Blackman was as long as any other, and that he thereafter left 
the state for over a year, returning in Juné, 1872. His arrest 
in this case was less than a year after his return. We think 
that under such circumstances it was not improper to allow a 
larger range of enquiry than would be proper where there had 
been a more fixed domicile, and that the testimony was not 
too remote. Hamilton v. People, 29 Mich. 173. In the case of 
Hamilton v. People, we had occasion to discuss the question 
whether it was proper to allow an enquiry if the impeaching 
witness, from the evil reputation of the impeached witness, 
would believe him under oath. We there held it proper on 
cross-examination. But we think the same reasons render it 
proper also on direct examination, as it is certainly as proper 
to lay before the jury all that directly bears on the impeach- 
ment without cross-examination as with it. We do not think 
it necessary to repeat the grounds which were there discussed, 
and which in our opinion vindicate the rule of the English 
and of many American cases against what we deem an incor- 
rect doctrine of Mr. Greenleaf to the contrary. 

The criticism that it does not appear distinctly that Hurd’s 
opinion of Meracle’s credibility on oath refers to 1871, is not, 
we think, well taken. . He swears that from Meracle’s reputa- 
tion, concerning which he had testified, he would not be- 





lieve him on oath. If that was the basis of his opinion, his 
present opinion after reflection would be quite as admissible 
as his former one, and he was not cross-examined as to any 
change of views. 

It is also objected that the information alleges that the oath 
of Keator was administered by Alexander D. Crane, circuit 
judge, whereas the proofs showed it to have been adminis- 
tered by one R. D. Knowles, acting as deputy clerk, but 
whose official character it is claimed was not proven. 

As it appeared Knowles was acting openly in the circuit 
court, which must have had judicial knowledge of his posi- 
tion and acting, we think no better evidence was needed of 
his official character. In a collateral proceeding, it is enough 
that he was shown to be an officer de facto. 

We do not understand the information to contain any alle- 
gation that Judge Crane himself administered the oath. Tak- 
ing it altogether, it shows expressly that the oath was admin- 
istered in the circuit court on a jury trial where the judge 
presided. The only foundation for the claim in question is 
the allegation that the judge then and there had authority to 
administer the oath. This is found in the English forms and 
probably rests in the assumption that whoever administers 
the oath acts as the minister of the court or judge in whom 


| the real authority rests. But the information can not be made 


better or worse for inserting or omitting a matter judicially 
noticed. We must know judicially that the court had author- 
ity to administer the oath, either by the judge or by the clerk 
or deputy, and the proof contradicts no averment, and was 
proper. 

- We do not think it material whether the oath was shown 
to have been taken on the 3d or 4th of April. The court re- 
cords do not show the dates when each witness is sworn, and 
this must rest in parol. The material thing appears in the 
allegations that the oath was taken on the trial of a cause 
fully identified, and the particular day of the trial need not 
be averred so positively that a variance of a day would be fa- 
tal. We think the case comes within the established statu- 
tory rule. Comp. L., § 7923. 

We do not think the objection well taken that the judge 
erroneously told the jury that the statements of Keator as a 
witness were substantially negatived by the information. 
There is no claim that the jury were or could have been in 
any way misled, or that any testimony concerning false state- 
ments was improperly admitted. The remark was plainly 
designed as introductory to the more specific portions of the 
charge and was not, we think, objectionable. 

It is also claimed that the judge should not have given the 
jury his opinion that the mode of impeaching witnesses for 
the prosecution by proof of contradictory statements is lia- 
ble “ to close search and careful scrutiny,” for reasons which 
he enlarged upon ; while he did not dwell in the same man- 
ner upon the impeaching testimony on the other side. 

We find, however, that his charge is very full and correct 
in explaining fairly and thoroughly to the jury their rights 
and functions in regard to evidence and the force to be given 
to it; and we do not think it appears that any invidious 
sense was intended to be attached, or understood to belong, 
to the remark complained of. It does not constitute an in- 
struction of such a nature as to be open to review on error. 

We find no error in the record, and the conviction should 
be affirmed. 

Nore.—It is provided in 2 7928 of the Compiled Laws of Michigan 
that “no indictment for any offense shall be held insufficient for * * 
omitting to state the time at which the offense was committed, in any 
case where time is not of the essence of the offense, nor for stating the 
time imperfectly, nor for stating the offense to have been committed on 
a day subsequent to the finding the indictment, or any impossible day, 
or on a day that never happened,” etc. ‘ 








Notes and Queries. 
RIGHTS OF HOLDER OF BANK CHECK AFTER DEATH OF DRAWER. 
ANSWER TO J. R. 


Lovuisvittez, Ky., Jan. 13th; 1876. 


Epirors CenTRAL Law JourNnAL :—Seeing on page 14 of the JourRNAL 
the query of J. R., Glasgow, Ky., I have taken the liberty of giving 
my opinion on the subject and citing a few authorities, and should be 

lad to have you make any use of my answer you see fit. I am of 
the opinion that “A’s” administrator can recover of the bank. The 
giving of the check to B was not an assignment of the fund until after 
resentment by the holder to the bank. Buckner, &c., v. Sayre 18 B. 
on. (Ky.) 745. The death of the drawer rescinded the authority of the 
bank to pay the check. 3 Manning & Granger, 571-3; 4 Brown Ch’y 
Repts. 286. In Chitty on Bills, side page 429, itis said: “ And it appears 
“to have been considered that if the holder of a check immediately 
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“ after the death of the drawer, and before the banker is apprised of it, 
“receives the amount, he will not be liable to rh though in 
“general, death of a party is a countermand of bare authority,”— 
citing Tate v. Hilbert 2, Vesey Jr. 118. A check upon a bank unac- 
cepted, is merely an order upon the bank, on which the bank is not 
liable. It is competent for the drawer to revoke it, by notice to the 
ag officer of the bank not to pay it. Schneider v. Irving Bank 1, 

aly, 500; 30 How. Pr. 190. The holder of the check could not have 
successfully maintained an action against the bank, if it had refused to 
pay the check,because the refusal after notice of death, &c., by “ A’s” 
administrator would not have been a wanton or fraudulent refusal, in 
which case only could the bank be held liable. 2 Parsons on Bills & Notes, 
61; Lester v. Given, 8 Bush, (Ky.) 361. Respectfully, 

Wo. Stone ABERT. 


ANOTHER ANSWER. 


Henverson, Ky., Jan. 15th, 1876. 


Eprrors Centra Law JournaL:—Under the head of Notes and 
Queries in your issue of the 7th instant, “J. R.” asks for authorities 
upon the rights of the holder of a bank check after the death of the 
drawer. In Lester & Co. v. Given, Jones & Co. 8 Bush 358, it was 
held that a check was an absolute appropriation of so much money in 
the hands of the banker, and could not after notice to the banker be 
withdrawn by the depositor. This ruling, it seems to me, is simple, 
natural, and in keeping with what mere professional persons would 
take to be’ the law, and would furnish a solution of the case put by 
“J. RR.’ See also Buckner vy. Sayre 18 Ben. Mon. 754. But these 
cases are not in keeping with other authorities. In Bank of Republic 
v. Willard 10 Wallace, 155, tna Nat. Bk. v. Fourth Nat. Bk.,7 
Am. Rep. 314 (46 N. Y. 82), and Case v. Henderson, 8 Am. Rep. 590 
(23 La. 49), it was held that the right of a depositor was a chose in 
action, and his check did not transfer the debt, operate as an assignment J 
of it, nor give a lien upon it, without the assent of the depository ; that 
the holder of the check had no right of action against the bank until 
after acceptance, &. These cases, and the authorities cited in them, 
will enable J. R. to settle the law of his case. + 


Recent Reports. 


Reports oF Cases ARGUED AND DETERMINED IN THE SUPERIOR 
Court At INDIANAPOLIS, with collection of Authorities Cited to Cases. 
Vol. 1. By OLtver M. Wi1xson, Official Reporter. Indianapolis: Jour- 
nal Company, Printers. 1875. 

Under an act of the Indiana legislature, approved February 15, 1871, 
the Superior Court of Indianapolis was established, and the three judges 
were appointed soon thereafter. Having yf ong knowledge of the 
fact, we presume that this court, like the St. Louis Court of Appeals, is 
limited in its jurisdiction, and is conclusive in cases of comparatively in- 
ferior importance, while its great advantage is to restrain the tide of cases 
that in Indiana, as here, seems to overwhelm the supreme court. The 
value of these decisions depends mainly on the ability of the judges, 
while their authority is confined to the court itself—still, this does not 
make the reports intrinsically less valuable, and they may well be com- 
mended to all who would have the fullest and best library. The reporter 
has done his work faithfully and well; the publishers have shown good 
taste; and many a more pretentious volume of cases could plead less ex- 
cuse for its existence. 1ere are 531 printed pages, a full index, 88 cases 
reported entire, and about 200 others referred to in notes. We make the 
following selections : 


Trespass— Adverse Possession — Practice.—1. Where no 
adverse possession is shown, a plaintiff in an action for trespass upon 
realty may recover without showing previous possession. 2. An adverse 
entry is not to be presumed, but must be proved. 8. A complaint in 
trespass, simply declaring for damages by adverse possession and for re- 
moval of buildings, does not raise the question of title to the real estate. 
4. Where the defendant in an action of trespass justifies by reason of 
some title or easement, which gives him a legal right to do the act which 
is the subject of the action, he must set forth the title or right to enjoy 
the easement specially. 5. Questions of law arising upon the finding 
must be saved by exceptions to the conclusions of law. 6. A motion for 
a new trial is the proper remedy where the finding is not sustained by 
the evidence. Carter v. Augustus Gravel Road Co., p. 14. i 


Municipal Corporations—Common Council—Powers and 
Liability of.—1. The common council, so far as their administrative 
or ministerial duties extend, are agents of the city and as such may con- 
tract, among other things, for street improvements. 2. The jurisdiction 
of a common council is confined to that territory only which is within 
the boundaries of the city. 3. The council has no power to contract for 
improvements beyond the city limits, and no assessment will lie, there- 
fore, against property-holders abutting such improvements. 4. A per- 
son contracting for a street improvement has a right to presume that the 
council had used the proper diligence to acquaint themselves with the 
city boundaries. 5, Public agents exceeding, negligently using, or abus- 
ing their authority, are liable to the injured party, and the common 
council as such, in carelessly authorizing improvements beyond their 
jurisdiction, become personally liable for the value of the work done in 
obedience to their authority and direction. It is not sufficient to show 
that they acted bon1 fide and in ignorance of the true city boundary. 
They are bound to the exercise of reasonable skill and diligence in ac- 
quainting themselves with the territorial limits of the city, and are sup- 








posed to know the limit of their power. Sylvester v. McCauley et al., 
p. 19. 


Debt—Assignment—Husband and Wife—Agency.—1. An 
assignment of a debt carries with it all collaterals given to secure its pay- 
ment. 2. An assignment of a note, “ without recourse,” will not re- 
lease the collateral given to secure the payment of the note, unless so 
stipulated at the time of assignment, and without such agreement the 
security passes with the note. 3. A person holding collaterals to secure 
the payment of adebt, holds them simply as aspecial trustee. 4. A hus- 
band who acted as the agent of his wife in the transaction of her business 
is not a competent witness, in a suit brought by the wife, to prove the 
transactions of such agency. Kemp v. Dickson et al., p. 42. 


Injunction for Infringement of Trade-Mark.—1l. A party 
purchasing part of a trade-mark and adopting the remainder, will be pro- 
tected in his title to the former as well as to the latter. 2. The use of 
some word, letter, or character of «a trade-mark by different parties with- 
out hindrance, will not work an abandonment by him in whom its rights 
of use and title are vested. 3. A trade-mark, composed of such devices 
as denote simply the quality of an article will be protected, especially if 
it is once established. 4. It is an infringement of a trade-mark, even 
though the imitation and original, when placed side by side, would not 
mislead, if the similarity issuch that a difference would not be noticed 
when the two are seen at different times and places. SoA/ et al. v. Ger- 
sindorf et al., p. 60. 


Breach of Contract—Pleading.—1. In an action for breach of 
contract a party suffering default may afterwards be permitted to dispute 
the amount of damages only, but he is estopped from introducing evi- 
dence which might otherwise be good under a general denial. 2. All 
matters of defence, except the mere denial of the facts alleged by the 
plaintiff, must be phmael specially. Sneaghan et al. v. Briggs et al., 
p- 75. 

Common Council—Money Consideration to Parties to 
procure Signature to Petition.—1. The members of the common 
council of a city, in acting upon a petition for the improvement of a 
street, have a right to assume that the petition is made in good faith by 
the owners of real estate, who are willing to pay their share of the bur- 
den, and who desire the improvements and that all the pe- 
titioners are uninfluenced. by any combination, by which a 
few, who are anxious for the improvement to be made, have 
agreed to pay a consideration, directly or indirectly, to procure the sig- 
natures of the others. 2. Good faith towards the owners of real estate 
who are in the minority, and who are opposed to the improvement, re- 
quires that the petitioners should all act bona fide, and be willing to as- 
sume their portion of the tax. 3. An agreement, by which a sum of 
money is guaranteed to be paid to certain persons, provided they will 
petition the common council of acity for the improvement of a street, 
Is void as against public policy, and can not be enforced. Maguire etal. 
v. Smock et al., p. 92. 


Appraisement — When Ineffective—Sale under, when 
Void—Appraisers how Chosen.—1l. An appraisement should 
not be of the rental value in gross for a term of years, but of each year 
separately; otherwise, it is not such an appraisement as will authorize 
the offer, by the sheriff, of the rents and profits. 2. An appraisement 
made without the knowledge of the execution defendant, and without 
notice to his agent, or attorney, to select an appraiser, but instead such 
appraiser is chosen by the sheriff, renders the appraisement ineffective 
and the sale void. Evans v. Wadkins, p. 114. 


Innkeeper—Liability for Stolen Property.—1. The “rules” 
of a hotel, requiring ‘money, jewelry, and other valuables” to be de- 

osited in the safe at the office, do not apply to a watch which a guest 
nas on his person, and keeps for his personal use, and which is essential 
to his personal comfort and convenience. 2. Where a guest is told by 
the inkeeper, or his servant, ‘not to lock the door, for other parties 
had to come into the room, to go to bed, and the door should be left un- 
locked for them,” ‘or “he could lock the door, and get up and let them 
in”; held, that a lack of ordinary care can not be imputed to the guest 
acting in obedience to such instruction, and that the innkeeper will be 
ae og for property stolen from such guest. Wilford v. Wesley et 
al., p. 119. 


Waiver of Mechanics Lien-—Right of Manufacturer.—1. 
A mechanic may waive his lien by delivering the goods before payment, 
or accepting security for their price. 2. On ademand for goods, the 
payment of which has been secured at a distant day, the manufacturer, 
when he is not in a condition to know, will be entitled to a reasonable 
time to ascertain the character of such security, before delivering the 
goods. Farman v. Radcliff et al., p. 145. 


Warranty.— Where a manufacturer agrees to manufacture and 
furnish any article for a special purpose, and it is supplied and sold for 
that purpose, the law implies a warranty that it is reasonably fit for that 
purpose. Grane et al.v. Lord, p. 263. 


Mortgage—Record—Lien—Assignee.—1!. A party holding a 
secret or unknown lien, or the unknown assignee of a known lien on 
mortgaged property, is chargeable with such diligence as will bripg 
home notice of his lien to the holder of the older mortgage, and a pur- 
chaser under a senior mortgage will not be affected by such lien. 2. The 
rule that all junior incumbrancers must be made parties to the proceed- 
ings of foreclosure, or their rights to redeem will be barred, extends to 
such incumbrancers as are shown of record; or of which the party 
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seeking a foreclosure has notice. 8. The assignee of a junior mort- 
yage can not redeem from a purchaser under a senior mortgage, who has 
had no notice of such assignment, nor is such person affected by the fact 
that such unknown assignee was not made a party to the proceedings of 
foreclosure, for a purchaser is chargeable only with notice of what may 
be shown of record. Hasselman et al. v. Yandes et al., p. 276. 


Railroad Crossings—Rights and Duties of Companies. 
—1. A railroad corporation is not only required to construct its tracks 
at a public crossing’ so that they may be reasonably safe to persons 
driving across the same, but to maintain them in a reasonably safe con- 
dition. 2. In such construction, as well as maintaining them in safe 
condition, they are bound only to ordinary care and skill, the rights and 
duties of corporation and individual being mutual. Hurley v. Jefferson- 
ville ete. R. Co. et al., p. 295. 


Fraud—Practice.—1. An answer of fraud without averring par- 
ticulars amounting to fraud, is bad. 2. A general answer of fraud is 
not good under the code. 3. An alleged fraudulent grantee of a 
debtor cannot attack the judgment of his creditor except for fraud. 
Reid v. Brown et al., p. 312. 


Evidence.— Where, in a suit by an endorsee of a note, fraud is al- 
leged to have been practiced on the maker thereof, the court may refuse 
to hear evidence touching such alleged fraud, until some evidence is 
given bringing knowledge of it home to the plaintiff before his purchase 
of the note. Blair v. Buser, p. 334. ‘ 


Mortgagor—Practice.—A mortgagor conveying his equity of re- 
demption is not a necessary party to the foreclosure, unless it is sought 
to subject other property belonging to him to the satisfaction of the debt, 
which the simple foreclosure will not accomplish. Stwmph v. Bigham, 
p- 367. 

Contract—Not performed.—On a contract of purchase and sale, 
neither _— can sustain a suit for non-performance, without having 
first performed, or offered to perform, his part of the obligation. Camp- 
bell v. Miller, p. 412. 


Railroad—Negligence—Duty of Employees.—1. A rail- 
road track is of itself a notice or warning of danger to any foot passen- 
ger crossing or walking thereon. 2. A person who assumes to walk on 
a railroad is bound to use more care than in walking along an ordinary 
foot-way. 8. On approaching a person walking by the side of the 
track, the engineer has a right to presume that the person so walking 
will not put himself into + ona 4. The engineer must give all.due 
cautionary signals, exercise reasonable care, and not steal upon the pe- 
destrian. 5. The running of a train in a town at a rate of speed con- 
trary to ordinance is not of itself evidence of more than negligence, and 
is not conclusive even then. Scudder v. Indianapolis etc. R. Co., p. 


481. 


Stock—Dividends, to whom paid.—1. To entitle the share- 
holder to dividends, he must be the owner of the shares at the time the 
dividend is declared. 2. After the dividend is declared, the profits con- 
stituting the dividend are separate from, and do not pass with, the stock. 
Bright v. Lord et al., p. 523. 


Misrepresentation in Sale of Real Estate.—1. If in the pur- 
chase of real estate, made upon representations of the seller, where the 
buyer is without knowledge of their correctness, a material statement is 
false, and is uttered to induce him to rely upon it as true, and he does so rely 
and act, and is prejudiced thereby, it has the effect of fraud, and vitiates 
the contract, though the seller believed the statement to be true. 2. 
One who sells property on his own description must make good his 
statements, and if the description be untrue in a material point, he is 
liable for the variance, though occasioned by mistake, as he is supposed 
to know the truth or error of what he says. Hammons v. Espy et al., 
p. 536. 

Construction of Contract.—Where an expression in a written 
contract is of doubtful meaning, or is capable of different construction, 
and in the performance of the contract the parties have mutually acted 
on a given construction, or one of the parties has acted on the construe- 
tion given by the other, and the acquiescing party has received benefits 
which would not else have come to him, the construction thus given by 
the parties must govern in case of a suit upon the contract. Jrwinet al. 
v. Smith et al., p. 544. 


Notes of Recent Cases. 


Life Insurance —Fraud and Misrepresentation.— In the 
case of Martin et al. v. dEtna Life Ins. Co., [4 Ins. L. J. 899,] it 
appeared from the evidence that the general agent induced the insured 
to take out policies on the ten year life plan, by representing that the 
dividends after the fourth year would cancel the notes successively, and 
after two annual payments they would be entitled to paid-up participa- 
ting policies, for as many tenths on terms equally favorable. On finding, 
after the fourth payment that the first note had not been cancelled by 
the dividends, paid-up policies were demanded from the agent in accord- 
ance with the understanding. Instead of participating policies, simple 
paid-up policies for reduced sums, together with the notes, were returned 
to them, which they repudiated after discovering their character. Nich- 
olson, C. J., delivered the opinion, affirming the chancellor’s decree, and 
held, 1. Thatif the policies demanded had been returned, it would have 
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been a waiver of all questions of fraud in the procurement of the first 
policies. But after the tender and refusal, the plaintiffs had a right to de- 
cline a subsequent offer of eter poy policies. 2. That the fact that the 
agent could not know what would be the farther dividends of the com- 
miny, did not relieve his representations of their fraudulent character. 3. 
Phat as the original contracts were procured by fraudulent representa- 
tions, they were void ab initio, and complainants have a right to have 
them so declared, and to have a decree for the money paid by them re- 
spectively. 4. That as the money paid by insured, never became the 
property of the company in consequence of the fraud, the beneficiaries 
acquired no interest and are not proper or necessary parties to the suit. 5. 
That as the answers of the company and agent were not on oath, their 
denials of the allegations of fraudulent misrepresentations, and as to the 
acceptance of paid-up policies and the notes, only make up an issue. 


Assignment of Policy under Coercion—Invalid.—In Barr 
v. Equitable Life Ins. Ass. et al., New York Court of Appeals,[4 Ins. L. J. 
pa Folger, J., delivered the opinion from which was deduced: 1. No 
valid title to a chose in action is acquired by the bona fide purchaser from 
a vendee who has procured it from the vendor by coercion, compulsion 
and undue influence. 2. The assignment of a life policy by a married 
woman under coercion of her husband, is invalid. 3. The New York act 
of 1840, exempting the policy issued in accordance with its provisions 
from the claims of personal representatives and creditors of the husband 
is still in force. By it a married woman could insure for any sum, and 
the contract may be continued in favor of the children of the insured 
wife after her death, and the wife may not traffic with her policy as 
though it were realized personal property, or an ordinary security for 
money. 4. Subsequent legislation enlarging the powers of married 
women, under the act of 1840, does not supersede it, nor give-them other 

ower in dealing with a_policy issued alee it than they had by it. 5. 

Tn a suit before a New York court on a contract of a New York Com- 
pany made in New York, brought by the assignee, who received his as- 
signment in another state from New York through the mails, the case is 
to be decided by the laws of New York. 


Evidence—Juries how Governed in receiving Testimony 
—Policy When Sufficient Evidence.—The Supreme Court of Min- 
nesotain Schwartz v. Germania L. Ins. Co., Opinion by Young, J., [4 
Ins. L. J. 924], held: Ajury is not at liberty to dounel the testimony 
of a witness of fair fame, uncontradicted by other testimony or by any 
circumstances. But they are not obliged to follow blindly such uncon- 
tradicted testimony, but to judge of its credibility, and only to act on it 
so far as it seems reasonable and true. Where the uncontradicted testi- 
mony as to the issuing of instructions by a company to its 
agent to withhold policies forwarded where the health has mean- 
while become unsound, was not so definite and positive, that a 
jury in the exercise of a sound discretion might not deem it in- 
sufficient to prove that the agent, in withholding a policy, acted 
under alleged instructions from the company, the court will not interfere 
with the finding. Such instructions would naturally be of sufficient im- 
anes to appear in the printed instructions of the company, and a jury 
1ave a right to consider the non-production of such printed instructions 
in judging of the credibility of the evidence. When the -answer denies 
the delivery of the policy only, but there is no denial of the execution 
or the signature, the policy was on its face competent evidence, and the 
refusal to exclude it for want of proof of the signature of the officers un- 
der the general objection as “incompetent and immaterial,” was not 
error. 


Verbal Direction of Probate Judge—Gratuitous Main- 
tenance of Ward—Administrator’s Settlement not Con- 
clusive.—The Supeme Court of Missouri, in Folger v. Heidel. To 
2S tyr 60 Mo. R. in substance, held: 1. The verbal directions of a 
judge of probate will not protect a guardian and are not recivable in evi- 
dence in defence of hisaction. 2. The question whether an allowance 
out of his estate shall be granted for the support of a ward, depends very 
much on the facts of the particular case. It may, in some instances, be 
granted for past maintenance; but never, where one has taken and 
brought up an infant as a member of his family, without any apparent 
claim or expectation, until afterward, of an allowance from the estate 
for suchsupport. And a guardian paying such charge can not hold the 
estate therefor. 3. An annual settlement is not conclusive, nor has it the 
force of ajudgment. 


Practice— Implied Assumpsit—Promise made for Third 
Party.— Wagner, J., Supreme Court of Missouri, delivered the opinion 
in Schuster v. Kansas City, etc., R. Co., in which it was decided that a 
railroad company having become liable to pay the wages of workmen 
employed by contractors (Wagn. Stat. 302, 7 10), deducted, on their pay 
rolls, charges for sundry goods theretofore furnished the men by a mer- 
chant under an agreement entered into by him with the contractors. On 
the rolls, and pursuant to the agreement, the amounts purchased were 
entered as payments made on the wages account, and as due from the 
contractors to the merchant: He/d, that, being a stranger to the agree- 
ment, the company was not liable to the merchant under it for such ad- 
vances ; and its deductions of the amounts due the merchant from the 
wages of the men would not, of itself, raise an assumpsit in his favor 
against it. And it would not be liable, notwithstanding, to the employ- 
ees for the unpaid balances. But they having acquiesced in that mode of 
settlement, the merchant could recover those sums from the company on 
an implied undertaking to pay the same. A promise made for his bene- 
fit may be sued on by third party. 
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Legal News and Notes. 


—Locat option is not a success in California ; serving God and mam- 
mon never is. 


—A TRUST company is a concern which trusts the money of one man 
in the hands of another.—New Orleans Republican. 


—Awn Indianapolis witness testified the other day that he kept a fire 
burning in his stove all night to save matches. 


—Tuat Hon. Charles O’Conor has so long successfully battled with 
disease, inspires his friends with hopes of his recovery. He is able to 
sit up for some time without fatigue, but is still very feeble. 


—TuHerE is talk in New Hampshire of abolishing the religious test, 
in accordance with which at present no one but a Protestant can 
become governor, senator or representative. 


—Tnue Singer will case has been decided in favor of the plaintiff, 
Mrs. Isabella Eugenia Singer, and she has been declared the widow of 
the deceased, and her children his offspring and heirs. This disposes of 
the $13,000,000 in a way gratifying to justice if not to law. 


—TueE Boston Globe treats the nolle prosequi in the Loader case as an 
act of charity. A New York merchant once took a country customer 
to Wallack’s Theater to see “ The Rivals,” and when they came out he 
asked him how he liked the play. “Well,” replied the rustic, “I never 
see a beterer, more nagmanimous man than Bob Acres.”— Washington 
Chronicle. 


—‘*CRrooKED” PRoBABILITIES.—In the Atlantic states;there will be 
some uneasiness but no outbreak just yet. The present calm in the 
southwest will continue for a time, but another tornado may be expected 
soon in the region of St. Louis. The skies look threatening in the 
northwest, and squalls are imminent at Chicago. The states north of 
the Ohio may expect an earthquake soon. The machinery at Wash- 
ington needs repairing, and so reports cannot be made with accustomed 
accuracy, but the storm-fiend is at work. All quiet at Jefferson City. 


—In an assault case heard before Mr. Justice Mellor at Liverpool, a 
medical gentleman, who dressed the wounds of the man assaulted, was 
asked by the learned judge if the prosecutor was sober when brought 
tothe dispensary? Dr. Cormack: ‘I should not like to say, my lord. 
I have a test in these cases.’ His Lordship: ‘What is the test?’ Dr. 
Cormack: ‘I asked him to pronounce the words “truly rural,” and he 
said “‘toory lural.”’ 


—TueE largest state senates in the Union are those of North Caro- 
lina and Indiana—50 members each. New York has 32; Pennsylvania, 
33, Massachusetts, 40; California and Iowa, 40; Georgia requires 44 
senators; Virginia, 43. In sixteen states the senate numbers between 
30 and 40 members; in nine, between 20 and 30; in five (Delaware, 
New Hampshire, Nevada, Nebraska, Oregon), less than 20. The smallest 
senate is that of Delaware—nine members, against Little Rhody’s 36. 
In the popular branches, New Hampshire leads off with 341; Vermont 
and Connecticut come next with 241 apiece; then follow Massachusetts 
with 240, and Missouri with 200. In nine states the membership of the 
House is more than 100 and less than 200; in six, it is the even and 
symmetrical 100; in seventeen, it is less than 100. The smallest House 
of all is Delaware’s—21. 


—In an able article on the great Romilly, the Albany Law Journal 
_— of his efforts to reform the criminal code. Few to-day can un- 
rstand the state of the code when Romilly began his efforts. In 1816, 
there were 104 convictions for forgery on the Bank of England, and but 
18 executions; in 1820, there were 352 convictions and 21 executions; 
and yet in the former year there were 17,885 forgeries on the bank, 
and in the latter 29,035. The resumption of cash payments di- 
minished the inducements, and in 1823, there were only 1,648 for- 
ries, 6 convictions, and 2 executions. This will serve to show 
ow depraved were the people, and severe the law—the deprav- 
ity being in great measure due to the severity, as many writers have 
shown,—and yet how much men forbore to prosecute and juries to con- 
vict. In the first decade of this century, Romilly gaine his earliest 
triumph, carrying a bill to abolish the death penalty in cases of pocket- 
picking not exceeding five soy me His efforts were successful with the 
ouse of Commons, but the lords, the ministers, and the lawyers proved 
too strong in their opposition. The fruits of his labors he did not live 
to see; but they were sure to come and did come. In 1836, prisoners 
charged with felony were permitted to have counsel; hanging in chains 
went in 1834; death penalty for coining was abolished in 1832; the pil- 
lory in 1837; and near this time the barbarous usage of executing the 
capital sentence within fourty-eight hours from conviction was broken 
down. Between 1810 and 1845, about 1,400 persons suffiered death for 
crimes no longer capital. Here were reforms indeed; and to Romilly 
belongs the honor of being among the first to declare in their favor. 


—Epwarp §. Strokes, whose trials were watched by half the world, 
has long since been quite forgotten. But once more he appears to the 
agar this time as a petitioner, not for mercy or charity, pit for justice. 

e claims that his term of imprisonment has more than expired, if the 
time spent in the Tombs before conviction is couhted, as it has been done 
in other cases. The reporter of the Herald, who called on him a few 
duys ago, gives a sad picture of this man once so handsome, fiery and 
dashing : *‘ All the elasticity and dash and nerve were gone, and to me 
he looked a broken man in every respects but one, and that was in the 
eye, Stoke’s hair is a perfect gray, not one black hair left, and it is 
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slowly turning from gray to white. His features are rimmed with black 
whiskers, an above hte upper lip is a heavy black mustache. This con- 
tradiction is explained by the fact that no more feverish and tormented 
brain has beaten in the world for four years past than that which is lo- 
cated under the uniform prison cap of Edward Stokes. His has been a 
sad fate, indeed. His brother Clinton and his father both dead of broken 
hearts; his divorced wife and living in a foreign land, and his beautiful 
daughter, now in the very budding of maidenhood, also in a strange land ; 
—all these things have made a wreck of the dashing Broadway dandy of 
five years ago, who paid a yearly sum of $2,000 to a Union square fash- 
ionable tailor to keep him dressed, and to send him all the new things in 
coats, vests and trousers.’”’ He has sent the following communication : 
MR. STOKES’ APPEAL. 


Srna Srxe, Jan. 6, 1876. 

To THE HonoraBLeE Boarp oF INSPECTORS OF STATE PRisoNs :— 

GENTLEMEN—For the past year I have through freinds, been contin- 
ually petitioning the governor of this state for relief from what I regard 
as unjust and excessive imprisonment. My ype was submitted to His 
Hecelloney in 1875. The grounds upon which I sought for clemency were 
—first, innocence of any intentional crime—I was convicted only by a 
compromise on the part of the jury, the majority of whom at first advo- 
cated my absolute acquittal ; second, if guilty, [ had then suffered im- 
prisonment that, in point of duration, equaled the extreme limitation of 
the statute for the offence of which I was adjudged guilty. Upon receipt 
of said petition, the governor admitted that there were equities in the 
case worthy of consideration, and on the 8th of January he kindly, 
through his private secretary, Mr. Charles Stebbins, officially notified my 
father that the petition should have his attention, since which time my 
parents and gentlemen of distinction have frequently importuned him to 
examine the case and render a decision; but owing to the enormous pres- 
sure of business under which he has been laboring, my application was 
deferred by him from time to time without any decision having been ren- 
dered. y object in thus addressing you, is to bring directly to your no- 
tice that I have, upon this day, January 6, suffered the very excess of im- 

risonment that the law, with any degree of justness or propriety, can in- 

ict upon me. Iam now entering upon the fifth year of my incarcera- 
tion, which exceeds in point of time, the extreme limitation of the statute 
exactly one year. In addition to this unprecedented imprisonment, I was 
subjected to three trials for life ; once illegally and outrageously sentenced 
to death in January, 1873, and thereby held for months in a condemned, 
pestilential dungeon, in agonizing suspense, expecting to be sacrificed to 
an ignomnious fate, when the court of appeals, by an unanimous vote re- 
versed the judgment. Upon being accorded a proper trial, 1 was con- 
victed, on the 26th day of October, 1873, of manslaughter in the third 
degree. The judge thereupon imposed the extreme penalty of the stat- 
ute, viz., a sentence of four years, not only depriving me of all benefit of 
the one year’s imprisonment in the Tombs previous to the illegal con- 
viction in January, 1873, but actually depriving me of all benefit in the 
illegal imprisonment which said illegal conviction entailed. 

For the law to inflict an illegal death sentence of itself was a most 
serious injury, but in addition that they have deprived me of the bene- 
fit which should accrue from the terrible imprisonment it occasioned, is 
not only inexcusable, but uncivilized and barbarous. Notwithstanding 
the innumerable convictions reversed by the higher courts during the last 
twenty years where prisoners were held in the Tombs pending said final 
adjudication, I positively assert that lam the only instance upon the en- 
tire criminal record, where the benefit of such imprisonment was ever de- 
nied the prisoner. Why should 1 thus wrongfully be made an exception 
to the universal rule? 1 respectfully submit these points to your hon- 
orable board, trusting that you may takesuch action as justice and hu- 
manity may warrant. Very respectfully yours, 

Epwarp 8. Srokgs. 

Tha Herald publishes the following in addition to the above. 
If Stokes is allowed the time he claims, he must be discharged at 
once; but it is certain that Gov. Tilden will refuse to grant the crim- 
inal’s request, so he will continue in Sing Sing until next September. 

THE CHAPLAIN’S APPEAL, 
Sine Srva, Jan. 6, 1876. 
To His Excellency Governor SamurEt J. TILDEN :— 

In submitting the above communication to the notice of Your Excel- 
lency, it seems proper and due to Stokes that we should suggest that it is 
the common if not universal rule to credit in some form all Tombs 
imprisonment endured after conviction and sentence. In cases of illegal 
conviction, similar to that of Stokes, we find increased allowance has 
been made, as in the case of McNevins, Purcell and others. It seems to 
us that the court in passing sentence upon Stokes must have overlooked 
the fact that the Tombs imprisonment he suffered from January to 
October was occasioned by an illegal conviction. As in the instances 
known to us, where the benefit of such imprisonment has been denied, 
we feel justified in submitting his case to Your Excellency’s considera- 
tion, fully believing that there is no just cause why he (Stokes) should be 
singled out for exceptional imprisonment. It is not only unjust to 
Stokes, but has also established an oppressive and dangerous prece- 
dent. On the ground that justice and humanity entitle him to the 
benefit claimed above, and in yiew, also, of his most exemplary con- 
duct while in prison, which entitles him to an extra credit of one year, 
we ask for Your Excellency’s consideration in the matter. The full 
term of Stokes’ confinement, according to the sentence, expires this 6th 
day of January. We, therefore, petition Your Excellency to discharge 

ward 8. Stokes from further confinement. 
J, A. Cayrietp, Chaplain, 





